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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION, ;
and AMERICAN CIVIL LIBERTIES )
UNION FOUNDATION, )
Plaintiffs, ; Civil Action No. 1:13-cv-01870 (JEB)
)
V. )
)
CENTRAL INTELLIGENCE AGENCY,et )
al. )
)
Defendants. )
)
GOVERNMENT’S MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS
STATEMENT

In this case, brought under the Freedom of Information Act (“FOIA”),5 U.S.C. § 552,
plaintiffs seek the release of the full 6,963 page Senate Select Committee on Intelligence
(“SSCTI”) report concerning the CIA’s former detention and interrogation program (“SSCI
Report” or “Full Report™).! Unlike the report’s Executive Summary and Findings and
Conclusions (“Executive Summary”’) —which the SSCI voted to submit to the Executive Branch
for declassification review in April 2014, and publicly released on December 9, 2014 —the SSCI
has not voted to either seek to declassify or to release the Full Report. The Full Report therefore
remains a congressional record subject to congressional control and is not an agency record
within the meaning of FOIA. See United We Stand America, Inc.v.I.R.S., 359 F.3d 595, 597

(D.C. Cir. 2004).

! Plaintiffs seek the Full Report from four agency defendants: the Central Intelligence Agency
(“CIA”), the Department of Defense (“DoD”), the Department of Justice (“DOJ”), and the
Department of State (“DOS”).
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Congress retains control over the Full Report for at least five reasons. First, the
conditions under which the report was created reflect that SSCI as a whole asserted complete
control over not only drafts, but also the final product. Second, throughout the years-long
process of creating and finalizing the Report, both SSCI and the CIA handled the Report in
accordance with SSCI’s instructions and strict limitations on access. Third, SSCI voted, in
accordance with Senate Rules, to seek declassification and release only of the Executive
Summary, Findings and Conclusions — not the Full Report. The then-SSCI Chairman’s decision
to provide the Full Report to certain Executive Branch agencies for nonpublic use does not
amount to a Committee decision to seek to declassify and release the Full Report. Fourth, the
current Chairman of SSCI has reiterated SSCI’s intent to retain control of the Full Report.
Finally, the defendant agencies have treated the Full Report, received in December 2014, as a
congressional record, sequestering it in secure storage space appropriate to its classification and
carefully limiting its dissemination and use. Because the Full Report remains a congressional
record as opposed to an agency record, this Court lacks jurisdiction over plaintiffs’ FOIA claim

seeking its release, and plaintiffs’ claim should be dismissed under Rule 12(h)(3) or 12(b)(1).2

* Plaintiffs initially sought the CIA’s Response to the SSCI Report. It, along with the Executive
Summary, findings, and conclusions of the SSCI Report (which plaintiffs did not separately
seek), was released on December 9, 2014. By email dated December 11, 2014, plaintiffs notified
the government that they do not intend to seek any further relief with respect to either the CIA
Response or the SSCI Report Executive Summary. Plaintiffs also seek from the CIA in this case
the release of what plaintiffs refer to as the “Panetta Report,” i.e., an alleged CIA report
concerning its former detention and interrogation program, which Senator Mark Udall referred to
on December 17,2013, during the confirmation hearing for the CIA’s General Counsel. The
CIA is separately moving for summary judgment on that claim.

-
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I. PLAINTIFFS’ FOIA REQUESTS.

By letter dated February 13, 2013, plaintiffs sent a FOIA request to the Central
Intelligence Agency, seeking “disclosure of the recently adopted report of the Senate Select
Committee on Intelligence relating to the CIA’s post-9/11 program of rendition, detention, and
interrogation.” Declaration of Neal Higgins, Director, Office of Congressional Affairs, Central
Intelligence Agency (“Higgins Decl.”) , 9 6; Exh. A to Decl. By letter dated February 22,2013,
the Agency advised plaintiffs that the requested Report was a “Congressionally generated and
controlled document that is not subject to the FOIA’s access provisions” and, accordingly, the
CIA could not accept the request. Higgins Decl.§ 7; Exh. B to Decl.

Plaintiffs filed this lawsuit on November 26, 2013, and filed an amended complaint on
January 27,2014. On May 6, 2014, plaintiffs submitted identical new FOIA requests to the CIA,
the Department of Defense, the Department of Justice, and the Department of State, seeking “the
updated version of the Senate Select Committee on Intelligence’s Report.” Higgins Decl. § 9;
Exh. C to Decl. See also Declaration of Julia E. Frifield, Assistant Secretary of the Bureau of
Legislative Affairs, U.S. Department of State (“Frifield Decl.”) § 5; Declaration of Mark H.
Herrington, Associate Deputy General Counsel, Office of Litigation Counsel, U.S. Department
of Defense (“Herrington Decl.”) § 4; Declaration of Peter J. Kadzik, Assistant Attorney General,
Office of Legislative Affairs, U.S. Department of Justice (“Kadzik Decl.”) § 4.

On June 5, 2014, plaintiffs amended their complaint to seek the release of the “Updated
SSCI Report” from not only the CIA, but also the Departments of Defense, Justice, and State.
Second Amended Complaint, Y9 44-52. The defendants have interpreted this to refer to the most

current version of the Full Report — the version transmitted by the then-Chairman of SSCI to the
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Executive Branch in December 20142 Higgins Decl § 9; Frifield Decl. § 7; Herrington Decl. §
5; Kadzik Decl. § 4.
IT SSCI’S TREATMENT OF THE FULL REPORT.

A. SSCI’s Review of CIA Information and Early Drafting of the SSCI Report.

The SSCI Report was authored by the then-Majority staff of the Senate Select Committee
on Intelligence, and concerns the CIA’s former detention and interrogation program. Higgins
Decl. ¥ 10. The Report was drafted after extensive discussions with the CIA to reach an
accommodation that respected both the President’s constitutional authority to protect classified
information, and Congress’s constitutional authority to conduct oversight of the Executive.
Higgins Decl. § 11. Thus, SSCI and the CIA sought to protect from public disclosure both the
highly sensitive and compartmented classified information at issue in the Report, information
that necessarily came from the CIA, as well as the autonomy and control that SSCI maintained
over the drafting, finalization, and dissemination of the Report itself. Id. 9§y 11-14. In order to
best protect the highly sensitive and compartmented nature of the information at issue, the CIA
established a secure electronic reading room on CIA premises, and created a segregated network
shared drive, where designated SSCI personnel could review the highly classified materials and
confidentially prepare and store their work product, including initial draft versions of the SSCI
Report, in a secure environment. Id. 9 11.

From the outset of this process, SSCI insisted that any records created by SSCI personnel
on the segregated shared drive would not become “agency records” even though the material was

created and stored on a CIA computer system. Id.§ 12. Specifically, in a June 2, 2009 letter

3 In a status conference held on October 7,2014, the parties agreed that the ACLU would not
have to submit a new FOIA request or amend their complaint in order to seek to obtain the Full
Report. Transcript of Status Conference (Exhibit 1) at 8.

4-
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from the SSCI Chairman and Vice Chairman to the CIA Director, the Committee expressly
stated that any records it produced, including “draft and final recommendations, reports, or other
materials generated by Committee staff or Members, are the property of the Committee” and
“remain congressional records in their entirety.” Id.; Higgins Decl. Exh. D. SSCI further
provided that “disposition and control over these records, even after the completion of the
Committee’s review, lies exclusively with the Committee.” Id. As such, the Committee
explicitly stated that “these records are not CIA records under the Freedom of Information Act or
any other law” and that “[t]he CIA may not integrate these records into its records filing systems,
and may not disseminate or copy them, or use them for any purpose without prior written
authorization from the Committee.” Id. The SSCI also stated that in response to a FOIA request
seeking these records, the CIA should “respond to the request or demand based upon the
understanding that these documents are congressional, not CIA, records.” Id.

After reaching these accommodations, SSCI personnel used the segregated shared drive
to draft the initial versions of its Report. /d. Y 13. Thereafter, and throughout the drafting
process with the assistance of CIA information technology and security personnel, portions of
the draft report were transferred from the segregated shared drive to secure SSCI facilities at the
U.S. Capitol complex so that the Committee could complete the drafting process in its own
workspaces. Id. Consequently, it is the CIA’s understanding that the version of the Full Report
that was ultimately adopted by the Committee and subsequently provided to the Agency does not
reside on the shared drive. Id. 9 14. Nonetheless, the restrictions governing the information on
the shared drive have informed how the CIA has treated SSCI’s work product provided to the

CIA. Id.
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B. Approval and Transmission of the Initial Draft.

On December 13,2012, SSCI decided in closed session to “approve” drafts of the
Executive Summary and Full Report, and to transmit those drafts to the Executive Branch for
review. See SSCI, Committee Study of the CIA’s Detention and Interrogation Program:
Executive Summary, at 8 (Dec. 3, 2014); available at
http://www intelligence.senate.gov/study2014/executive-summary .pdf; see also 158 Cong. Rec.
D1029 (daily ed. Dec. 12,2012) (SSCI’s December 13,2012, meeting was a “closed business
meeting”). An e-mail from the SSCI Staff Director to the defendant agencies made it clear that
the motion approved by the Committee imposed various limitations on the agencies’ use of the
Executive Summary and Full Report. Among other things, the Committee’s motion limited
dissemination of the drafts to specific individuals at specific agencies, who would be identified
in advance to the SSCI Chairman. Higgins Decl. Exh. E. The Committee approved granting
access to those individuals for the limited purpose of providing edits and comments in response
to the 2012 draft Report. Id.

C. SSCI’s April 2014 Decision to Send the Executive Summary to the President
for Declassification.

SSCI revised the Executive Summary and Full Report after considering the CIA’s
comments. SSCI, Executive Summary, at 9. SSCI then met in closed session on April 3, 2014,
to determine the proper disposition of those revised documents. Id.; see also 160 Cong. Rec.
D359 (daily ed. Apr. 2,2014) (SSCI’s April 3, 2014, meeting was for the purpose of holding
“closed hearings to examine certain intelligence matters”). The Committee ultimately decided to
approve the revised versions and to send the Executive Summary to the President to seek

declassification and eventual public release. Id. SSCI, Executive Summary, at 9; Higgins Decl.

_6-



Case 1:13-cv-01870-JEB Document 39 Filed 01/21/15 Page 9 of 28

9 17. Although the exact text of the motion approved by the Committee is not publicly available,
it is clear from the public statements of SSCI members that the Committee did not approve
seeking declassification, and subsequent release, of the Full Report. See, e.g., Sen. Dianne
Feinstein, Press Release, Intelligence Committee Votes to Declassify Portions of CIA Study
(Apr. 3,2014) (“The full 6,200-page full report has been updated and will be held for
declassification at a later time.”); Higgins Decl. § 18; Higgins Decl. Exh. F.

D. SSCI’s December 2014 Public Release of the Executive Summary.

SSCI and the Executive Branch had many discussions after April 2014 regarding the
Executive Summary, and SSCI continued to edit the document in light of those discussions.
Higgins Decl. § 19. SSCI also apparently made conforming changes to the Full Report as it
updated the Executive Summary. Id. When SSCI and the Executive Branch concluded their
discussions, the Director of National Intelligence declassified a partially redacted version of the
Executive Summary. SSCI then publicly released the redacted Executive Summary, along with
minority views and the additional views of various Committee members, redacted in the same
manner, on December 9, 2014. Higgins Decl. § 20. At that time, the SSCI did not choose to
seek declassification of or publicly release the Full Report. SSCI Committee Study of the CIA’s
Detention and Interrogation Program: Chairman’s Foreword, at 3 (Dec. 3, 2014) (“I chose not to
seek declassification of the full Committee Study at this time.”)

III. ADDITIONAL CORRESPONDENCE FROM SSCI CHAIRMEN.

The events described above constitute SSCI’s formal course of action with respect to the

disposition of the Executive Summary and Full Report. The former Chairman and the current

Chairman have also expressed additional views in letters to the President. In addition, the former
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Chairman has transmitted at least two updated versions of the Full Report to the President—one
in the summer of 2014 and another in December 2014. Higgins Decl. § 21. The CIA received
both updated versions of the Full Report; the other defendant agencies in this case received only
the December 2014 version. Frifield Decl § 7; Herrington Decl. § 5; Kadzik Decl. § 5.

In letters to the President dated April 7,2014, and December 10, 2014, SSCI Chairman
Dianne Feinstein expressed her desire for the Full Report to be made available to appropriate
Executive Branch agencies. Her April 7 letter enclosed the Findings and Conclusions of the
Executive Summary, which SSCI had voted to send for declassification, and stated that she
would transmit separately copies of the Full Report, for which she “encourage[d] and approve[d]
the dissemination . . . to all relevant Executive Branch agencies, especially those who were
provided with access to the previous version.” She added: “This is the most comprehensive
accounting of the CIA’s Detention and Interrogation Program, and I believe it should be viewed
within the U.S. Government as the authoritative report on the CIA’s actions.” Exhibit 2 (April 7,
2014 letter from SSCI Chairman Dianne Feinstein to The Honorable Barack Obama).

In December 2014, SSCI Chairman Dianne Feinstein transmitted an updated, presumably
final, version of the Full Report to the defendant agencies. Her December 10, 2014, cover letter
to the President expressed a desire for the Full Report to be “made available within the CIA and
other components of the Executive Branch for use as broadly as appropriate to help make sure
that this experience is never repeated.” The letter continued: “To help achieve that result, I hope
you will encourage use of the full report in the future development of CIA training programs, as

well as future guidelines and procedures for all Executive Branch employees, as you see fit.”
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Exhibit 3 (December 10, 2014 letter from SSCI Chairman Dianne Feinstein to The Honorable
Barack Obama).

The Committee chairmanship passed from one party to the other when the current
Congress opened on January 3,2015. The new Chairman, Senator Richard Burr, recently sent a
letter to the President indicating that he was not aware of the former Chairman’s December 2014
letter transmitting the Full Report to the President before or at the time it was sent. He advised
the President that he considers the Full Report to be “a highly classified and committee sensitive
document” and was therefore requesting that “all copies of the full and final report in the
possession of the Executive Branch be returned immediately to the Committee.” The Chairman
added: “If an Executive Branch agency would like to review the full and final report, please have
them contact the Committee and we will attempt to arrive at a satisfactory accommodation for
such a request.” Exhibit 4 (January 14, 2015 letter from SSCI Chairman Richard Burr to The
Honorable Barack Obama).

On January 16,2015, now-SSCI Vice Chairman Feinstein responded to Chairman Burr’s
January 14, 2015, letter. In that letter, the Vice Chairman stated that she “did not support” the
request that the Executive Branch return all copies of the Full Report to the Committee. She
further reiterated the request from her December 10, 2014, letter, “and ask[ed] that you retain the
full 6,963-page classified report within appropriate Executive branch systems of record, with
access to appropriately cleared individuals with a need to know.” Exhibit 5 (January 16, 2015

letter from SSCI Vice Chairman Dianne Feinstein to The Honorable Barack Obama).
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ARGUMENT

I. THE SSCI REPORT IS A CONGRESSIONAL RECORD, NOT SUBJECT TO
FOIA.

A. Whether the Document is an ‘““Agency Record” Presents a Jurisdictional
Question.

Under FOIA, an agency need only disclose “agency records.” 5 U.S.C. § 552(a)(4)(B).
A court has jurisdiction to “enjoin the agency from withholding agency records and to order the
production of any agency records improperly withheld from the complainant.” 5 U.S.C. §
552(a)(4)(B). The question of whether a document is an “agency record” is, therefore,
jurisdictional. See Kissinger v. Reporters Committee for Freedom of the Press, 445 U.S. 136-38,
150 (1980) (federal jurisdiction in a FOIA case is dependent upon a showing that an agency has
(1) “improperly,” (2) “withheld,” (3) “agency records”). The SSCI Report at issue in this case is
not an “agency record,” but a congressional document. Because FOIA does not cover
congressional documents or records, this Court lacks subject matter jurisdiction over plaintiffs’
FOIA claims relating to the SSCI Report, and they should be dismissed. See Bureau of Nat.
Affairs, Inc.v. U.S. Dept. of Justice, 742 F.2d 1484, 1488 (D.C. Cir. 1984) (“The requirement
that materials sought by a private party be “agency records” is jurisdictional —only when an
agency withholds an agency record does the district court have authority to compel disclosure.”).

Because subject matter jurisdiction focuses on a court’s power to hear the plaintiffs’
claim, a Rule 12(b)(1) motion imposes on the court an affirmative obligation to ensure that it is
acting within the scope of its jurisdictional authority. Grand Lodge of the Fraternal Order of
Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. 2001). In deciding a Rule 12(b)(1) motion, a

Court need not limit itself to the allegations of the Complaint. See Hohri v. United States, 7182

-10-
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F.2d 227,241 (D.C. Cir. 1986), vacated on other grounds,482 U.S. 64 (1987). Rather, it may
“consider such materials outside the pleadings as it deems appropriate to resolve the question
whether it has jurisdiction in the case.” Scolaro v. D.C. Bd. of Elections & Ethics, 104 F. Supp.
2d 18,22 (D.D.C. 2000) (citing Herbert v. Nat’l Acad. of Sciences, 974 F.2d 192, 197
(D.C.Cir.1992)).

B. An Analysis of the Relevant Factors Demonstrates that Congress Retains
Control of the SSCI Report.

In U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 144 (1989), the Supreme Court
concluded that two requirements must be met in order for materials to qualify as “agency
records.” First, the agency must have either created or obtained the requested materials. Id.
Second, “the agency must be in control of the requested materials at the time the FOIA request is

made.” Id. at 145. While none of the defendant agencies created the SSCI Report, they do not

* Courts in this Circuit have considered motions to dismiss for lack of subject matter jurisdiction
to be brought under Rule 12(b)(1) even after the filing of a responsive pleading. See, e.g., U.S. v.
Philip Morris USA, Inc., 787 F.Supp.2d 68,73 (D.D.C. 2011) (treating challenge to court’s
subject matter jurisdiction in “Suggestion of Mootness and Motion for Partial Vacatur” of award
of injunctive relief brought under Rule 12(h)(3) as challenge to subject matter jurisdiction under
Rule 12(b)(1), stating that challenge to subject matter jurisdiction under Rule 12(b)(1) “may be
raised by a party, or by a court on its own initiative, at any stage in the litigation, even after trial
and the entry of judgment.”) (citing Arbaugh v.Y & H Corp., 546 U.S. 500, 506 (2006)). To the
extent the Court may determine that this motion should have been brought either under Rule
12(h)(3) or 12(c), rather than Rule 12(b)(1) because defendant has already filed an answer to
plaintiff’s complaint, Rule 12(b)(1) continues to provide the proper standard of review. See id.
(“When faced with what a party characterizes as a Rule 12(h)(3) motion, a court should treat the
motion as a traditional Rule 12(b)(1) motion for lack of subject matter jurisdiction.”) (quoting
Harbury v. Hayden, 444 F .Supp.2d 19, 26 (D.D.C.2006)). A Rule 12(c) motion to dismiss for
lack of subject matter jurisdiction should also be decided under the 12(b)(1) standard. See
Newbrough v. Piedmont Reg’l Jail Auth., No. 3:10CV867-HEH, 2012 WL 169988, at *2 (E.D.
Va. 19 Jan. 19, 2012) (quoting 5A Wright & A. Miller, Fed. Practice and Procedure § 1367
(1990)) (“*[I]f a party raises an issue of subject matter jurisdiction on his motion for judgment on
the pleadings, the court will treat the motion as if it had been brought under Rule 12(b)(1).”).
-11-
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dispute that it was delivered to them in December 2014. Because the SSCI Report is not under
any of the agencies’ control, however, it is not an agency record.

The D.C. Circuit generally analyzes four factors to determine whether an agency
exercises sufficient control over requested documents to render them agency records:

(1) the intent of the document’s creator to retain or relinquish control over the records;

(2) the ability of the agency to use and dispose of the record as it sees fit; (3) the extent to

which agency personnel have read or relied upon the document; and (4) the degree to

which the document was integrated into the agency’s record system or files.
United We Stand America, Inc., 359 F.3d at 599 (citing Burka v. U.S. Dep’t of Health & Human
Servs., 87 F.3d 508, 515 (D.C. Cir. 1996) (other citations omitted).

Because this case concerns documents obtained by the agencies from Congress, however,
the four-part test does not apply. See Judicial Watch, Inc.v. U.S. Secret Service, 726 F.3d 208,
221 (D.C. Cir. 2013) (“the standard, four-factor control test does not apply to documents that an
agency has . . . obtained from . . . a governmental entity not covered by FOIA: the United States
Congress.”). Rather, in such a case, “the first two factors of the standard test [are] effectively
dispositive.” Id. This is because “special policy considerations . . . counsel in favor of according
due deference to Congress’ affirmatively expressed intent to control its own documents.” Id.
(quoting Paisley v. CIA, 712 F.2d 686, 693 n. 30 (D.C. Cir. 1983) (vacated in part on other
grounds, 724 F.2d 201 (D.C. Cir. 1984)). These “special policy considerations” include: “(1)
Congress’ clear intent to exempt congressional documents from disclosure under FOIA; (2)
Congress’ clear prerogative to prevent disclosure of its own confidential materials; and (3) the

danger of inhibiting the legislative . . . branch[] from making [its] records available to the

executive branch.” Goland v. CIA, 607 F.2d 339, 348 n. 48 (D.C. Cir. 1979).

-12-
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Four decisions of the D.C. Circuit illustrate application of these principles. In Goland, a
FOIA requester sought a copy of a congressional hearing transcript in the possession of the CIA.
Goland, 607 F.2d at 345. In holding that the transcript was not an agency record, the D.C.
Circuit considered that the Committee had met in executive session, the stenographer and typist
were sworn to secrecy, the transcript was marked “Secret,” and the CIA retained a copy of the
transcript for internal reference purposes only, for use in conjunction with legislation concerning
the CIA and its operations. Id. at 347.

In contrast, the D.C. Circuit has found that formerly congressional documents in the
hands of agencies could be converted to agency records, but “only because Congress had not
clearly expressed an intent to retain control over them.” Judicial Watch, 726 F.3d at 221 (citing
Paisley, 712 F.2d at 696). Thus, in Paisley, the plaintiff sought two transcripts of testimony
given before SSCI, and three letters from the SSCI chairman, two to a senator, and one to the
Attorney General. Paisley, 712 F.2d at 694 n. 32. Because there were no special conditions of
secrecy surrounding the congressional hearings for which transcripts of testimony were sought,
and because the documents were not subsequently sent to the defendant agencies in such a way
as to manifest intent by Congress to retain control, the Paisley court held that the documents at
issue were not, in fact, congressional records. Id. at 694-95. Similarly, in Holy Spirit Ass’n for
the Unification of World Christianity v. CIA, 636 F.2d 838, 840 (D.C. Cir. 1980), the court found
that, “even if once excluded from the FOIA as congressional records,” documents that were
generated by Congress and sent to the CIA had become agency records “because Congress failed
to express with sufficient clarity its intent to retain control over the documents.” The Holy Spirit

court did not, however, “direct Congress to act in a particular way in order to preserve its FOIA

-13-
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exemption for transferred documents,” and “[did] not adopt appellant’s position that Congress
must give contemporaneous instructions when forwarding congressional records to an agency.”
Id. Rather, what was required was “some clear assertion of congressional control.” Id. Because
“nothing here either in the circumstances of the documents’ creation or in the conditions under
which they were sent to the CIA indicate[d] Congress’ intent to retain control over the records or
to preserve their secrecy,” the court concluded that the documents were agency records. Id. at
842.

Finally, in United We Stand America, the D.C. Circuit found that a letter sent to the IRS
by a congressional committee was not an “agency record” because the document itself stated:
“This document is a Congressional record and is entrusted to the Internal Revenue Service for
your use only. This document may not be disclosed without the prior approval of the Joint
Committee.” United We Stand America, 359 F.3d at 600-01. The court ultimately found that the
agency’s response to the letter was an agency record, although portions were redacted so as not
to disclose the nature of Congress’ request, in an effort to protect the contents of that
congressional record. Id. at 602-03.

In Holy Spirit and United We Stand America, the courts echoed the Paisley court’s
analysis. In Paisley, the court had stated that, “[w]hether a congressionally generated document
has become an agency record . . . depends on whether under all the facts of the case the
document has passed from the control of Congress and become property subject to the free
disposition of the agency with which the document resides.” Paisley, 712 F.2d at 692. To that
end, the Paisley court held: “Two factors are considered dispositive of Congress’ continuing

intent to control a document: (1) the circumstances attending the document’s creation, and (2)

-14-
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the conditions under which it was transferred to the agency.” Id. Indeed, these factors are the
flip side of the second factor in the test set forth in United We Stand America: “if ‘Congress has
manifested its own intent to retain control, then the agency — by definition — cannot lawfully
‘control’ the documents.” United We Stand America, 359 F.3d at 600 (quoting Paisley, 712 F.2d
at 693).

In this case, which concerns a document created by Congress and delivered to certain
Executive Branch agencies, both the circumstances attending the creation of the SSCI Report and
the conditions under which it was transferred to the agencies support the conclusion that the Full
Report remains under congressional control. These conditions also limit the ability of the
agencies to use and dispose of the Full Report as they see fit. Accordingly, the first two factors
of the four-factor test for agency control squarely support the conclusion that the Full Report
remains a congressional record. Although the final two factors of the four-factor test (the extent
to which agency personnel have read or relied upon the document, and the degree to which the
document was integrated into the agency’s record system or files) are not relevant to
congressionally-generated documents, those factors also support a finding that the Full Report is
not an agency record.

1. SSCI Intended to Retain Control Over the Full Report.

a. The circumstances surrounding the creation of the Report show that
Congress intended to retain control.

The circumstances surrounding the creation of the SSCI Report show that Congress
intended to retain control over the Full Report. Judicial Watch, 726 F.3d at 221; Paisley, 712
F.2d at 692. Even before the drafting of the Full Report began, SSCI expressly stated that it

intended for its records, including “any . . . draft and final recommendations, reports or other

-15-
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materials generated by Committee staff or Members,” to remain congressional records not
subject to FOIA. Higgins Decl. 4 12, Exh. D to Decl. The CIA was directed not to integrate the
records from the segregated drive into its records filing system, or to disseminate, copy, or use
them for any purpose without prior authorization from the Committee. Id. And SSCI requested
that in response to a FOIA request seeking these records, the CIA should respond based on an
understanding that the documents are congressional, not CIA, records. Id. These admonitions
are analogous to the Joint Committee on Taxation’s confidentiality request in United We Stand
America, which the D.C. Circuit found to be a sufficient indication of congressional intent to
retain control over a letter requesting documents from the IRS. See 359 F.3d at 600-01, 605
(letter stated: “This document is a Congressional record and is entrusted to the Internal Revenue
Service for your use only. This document may not be disclosed without the prior approval of the
Joint Committee.”). Further, this direction regarding the handling of the these records came
from both the Chairman and Vice Chairman of SSCI, reflecting an indisputable consensus with
respect to how the committee viewed not only drafts of the report, but also the final Full Report.
Additional facts similarly support the conclusion that Congress intended to maintain
control over the Full Report. SSCI’s discussions and votes regarding the Full Report were all in
closed session. See, e.g., 160 Cong. Rec. D359 (daily ed. Apr. 2,2014); 158 Cong. Rec. D1029
(daily ed. Dec. 12,2012). All versions of the Full Report are marked TOP SECRET, with
additional access restrictions noted based on the sensitive compartmented information contained
in it. Higgins Decl. § 22. As such, the Full Report could not have been widely disseminated.
Indeed, the very subject-matter of the Full Report — intelligence operations, foreign relations, and

other classified matters — suggests that it could not be broadly disseminated. Id. Thus, the Full
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Report “was quite obviously meant to be secret,” Holy Spirit v. CIA, 636 F.2d 838,841 (D.C.
Cir. 1981), and the circumstances surrounding the Report’s creation closely mirror those of the
transcript in Goland that was found not to be an agency record. See Goland,607 F.2d at 347
(congressional committee met in executive session to conduct the hearing; stenographer and
typist were sworn to secrecy; and the transcript was marked ‘Secret;” additionally, record was
known to contain “discussions of basic elements of intelligence methodology, both of this
country and of friendly foreign governments, as well as detailed discussions of the CIA’s
structure and disposition of functions.”).

Indeed, the applicable Senate rules also confirm that the Full Report is confidential, as the
default rule for SSCI information is that it may not be publicly disclosed. See, e.g., S. Res. 94-
400, § 8(a) (“No member of the Select Committee shall disclose any information, the disclosure
of which requires a committee vote, prior to a vote by the committee on the question of the
disclosure of such information or after such vote except in accordance with this section.”)
available at http://www .intelligence. .senate.gov/pdfs113th/sprt1137.pdf; SSCI Rule 9.7 (“No
member of the Committee or of the Committee staff shall disclose, in whole or in part or by way
of summary, the contents of any classified or committee sensitive papers, materials, briefings,
testimony, or other information in the possession of the Committee to any other person, except as
specified in this rule. . . . Public disclosure of classified information in the possession of the
Committee may only be authorized in accordance with Section 8 of S. Res. 400 of the 94th
Congress.”) available at http://www intelligence.senate.gov/pdfs113th/sprt1137.pdf; Senate Rule

29.5 (providing that disclosure of “secret or confidential business or proceedings of the Senate”
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can lead to expulsion from the Senate (for a Senator), or dismissal from the service of the Senate,
and punishment for contempt (for an officer or employee of the Senate)).

Perhaps most importantly, SSCI has voted to seek declassification review only of the
Executive Summary, and to publicly release only the Executive Summary, rather than the Full
Report, further evidencing the control that SSCI still retains over the Full Report. On April 3,
2014, when SSCI met to determine the proper disposition of the Executive Summary and Full
Report, the Committee voted to approve the updated versions of both, but only to send the
Executive Summary to the President to seek declassification for eventual public release. The
Committee did not vote to seek declassification or for release of the Full Report. See supra at
II.C. Asin previous cases, Congress’s disparate treatment of these two similar documents
strongly indicates that the Committee did not intend to broadly disseminate the Full Report either
inside or outside the Government. See, e.g., Paisley, 712 F.2d at 694 (noting the lack of external
indicia of control over documents, where “SSCI knew quite well how to classify its documents
as secret,” was evidence of lack of congressional intent to maintain control); Holy Spirit, 636
F.2d at 842 (contrasting transfer of records from Congress with specific instructions, with
documents that were forwarded without any such instructions). And the fact that the Committee
still has not voted to submit the Full Report for declassification review indicates that the
Committee as a whole continues not to intend to relinquish control over the Full Report.

b. The conditions of transfer indicate Congress’s intent to control.

The instructions from SSCI at the time that the Full Report was delivered to the

defendant agencies also provide strong evidence of the Committee’s intent to retain full control

over the distribution, dissemination, and ultimate disposition of the Report.
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When SSCI first provided the approved draft Report to the agencies on December 14,
2012, it was for the specific and limited purpose of soliciting edits and comments for SSCI to
consider in making changes to the Report before finalizing it. That SSCI intended to review the
comments provided and use them to perhaps amend the Report makes it clear that, while SSCI
wanted the Executive Branch’s input, it did not intend to relinquish control over drafts of the
Report or the final work product that would emerge after review and comment by the agencies.

SSCI also asserted control over who was allowed to review the Report within the
agencies. The SSCI Staff Director detailed the explicit instructions of the Chairman that, as
specified in a motion adopted by the Committee, SSCI would only provide copies of its Report
to specific individuals identified in advance. See Higgins Decl. § 15, Exh. E to Decl. (Email
from Staff Director Grannis to CIA (Dec. 13,2012) (stating, “by explicit instruction of the
Chairman, and as specified in the motion, we will only provide copies of the report to specific
individuals who are identified in advance to the Chairman (through me)”). These measures
indicate a continued congressional intent to maintain control over the Full Report.

The December 10, 2014 letter sent to the President by Senator Feinstein is not evidence
of a contrary intent. In December 2014, then-SSCI Chairman Feinstein transmitted to the
President an updated version of the Full Report — this one presumably final. Her cover letter
expressed a desire for the Full Report to be “made available within the CIA and other
components of the Executive Branch for use as broadly as appropriate to help make sure that this
experience is never repeated.” Exh. 3. The letter continued: “To help achieve that result, I hope
you will encourage use of the full report in the future development of CIA training programs, as

well as future guidelines and procedures for all Executive Branch employees, as you see fit.” Id.
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Although the then-Chairman encouraged the President to disseminate the Full Report to
appropriate individuals within the Executive Branch, the letter does not indicate an intent to
more broadly disseminate the Full Report, or to send the Full Report to the Executive Branch for
a formal declassification review. Her letter could not have been intended to accomplish either of
those things, because the SSCI had expressly declined to send the Full Report for a
declassification review and declined to make the Full Report public. Senator Feinstein’s actions
should be interpreted consistent with SSCI’s earlier decision. The Senator’s letter is
appropriately viewed as expressing continued congressional control by suggesting limited uses
for the Full Report. Specifically, Senator Feinstein indicated that the Full Report should be used
only within the Executive Branch “to help make sure that this experience is never repeated.”
This reservation of control, in conjunction with the SSCI’s determination not to declassify and
release the Full Report, reinforces congressional intent not to relinquish control over the
document. The letter encourages dissemination of the Full Report to individuals within the
Executive Branch; it does not authorize the President to publicly release the Full Report or use
and dispose of the Full Report in whatever way he sees fit. See Judicial Watch, 726 F.3d at 223.
At most, the defendant agencies have obtained copies of the Full Report “solely for internal
reference purposes,” just like the transcript in Goland. 607 F.2d at 347; see also Tax Analysts v.
U.S. Dep’t of Justice, 845 F.2d at 1069 & n.20 (noting that “public reference documents that may
be found in agency libraries or offices, such as treatises, dictionaries and weekly news

magazines,” often will not be considered agency records), aff’d, 492 U.S. 136 (1989).

> This view is further reinforced by the highly classified nature of Full Report. Due to its
classification, the Full Report cannot be widely circulated or even viewed by most Executive
Branch employees.
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Moreover, only the committee can seek to declassify the Full Report. See, e.g., S. Res.
94-400, § 8(a) (“The Select Committee may, subject to the provisions of this section, disclose
publicly any information in the possession of such committee after a determination by such
commiittee that the public interest would be served by such disclosure.”) (emphasis added)
available at http://www.intelligence.senate.gov/pdfs113th/sprt1137.pdf; SSCI Rule 4.1 (“No
measures or recommendations shall be reported, favorably or unfavorably, from the Committee
unless a majority of the Committee is actually present and a majority concur.”) available at
http://www .intelligence.senate.gov/pdfs113th/sprt1137.pdf. There is no dispute between the
current and former Chairs that the committee has not sought declassification of the Full Report in
this case.

The recent letters from the new SSCI Chairman and the former SSCI Chairman (now
Vice Chairman) highlight the lack of any institutional intent to relinquish control of the Full
Report. While former Chairman Feinstein’s December 10, 2014, letter “encourage[s]” the
dissemination of the Full Report within the Executive Branch, it does not approve public
dissemination of the report. Likewise, the current SSCI Chairman has unambiguously expressed
an intention to retain congressional control over the final report, and has indicated that he
considers the report to be a ‘committee sensitive” document. See Exh. 4 (“I consider [the Full]
report to be a highly classified and committee sensitive document. It should not be entered into
any Executive Branch system of records. For that reason, I request that all copies of the full and
final report in the possession of the Executive Branch be returned immediately to the
Committee.”). Although both Senators agree that the Full Report is not to be made public, their

conflicting views on a politically sensitive issue underscore the importance of looking to the
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Committee’s official actions as evidence of congressional intent. And the Committee’s official
actions, as forcefully articulated in its 2009 correspondence, make it clear that it has not
relinquished control over the Full Report. Exh. D to Higgins Decl.

2. The defendant agencies cannot use or dispose of the record as they see fit.

Because under the facts of this case, SSCI amply manifested its intent to retain control
over the Full Report, it necessarily follows that the agencies cannot use or dispose of the Full
Report as they see fit. As the D.C. Circuit has explained, “[i]f, under the Goland standard,
Congress has manifested its own intent to retain control, then the agency — by definition — cannot
lawfully ‘control’ the documents.” United We Stand, 359 F.3d at 600, 603. Here, the first two
factors in the standard four-factor test — Congress’s intent to control and the agency’s ability to
control — thus “fit together” in this case and confirm the decisive point: the agencies do not have
“exclusive control of the disputed documents.” Id. at 600.

3. The final two factors also favor a finding that the Full Report is not an
agency record.

Although the D.C. Circuit instructs against applying the final two factors of the standard
test in a case involving a congressionally-created document, these final two factors — the extent
to which agency personnel have read or relied upon the document, and the degree to which the
document was integrated into the agency’s record system or files — also weigh in favor of a
finding that the SSCI Report is not an agency document. As set forth in the Higgins, Frifield,
Herrington and Kadzik declarations, none of the defendant agencies have freely used the Full
Report; they have kept it stored in a SCIF, with limited access. Neither DOJ nor DOS,
moreover, has even opened the package with the disc containing the full Report. And CIA and

DoD have carefully limited access to and made only very limited use of the Report. Each agency
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has ensured that the envelope containing the disc is marked with the appropriate classification
markings, stored in a secure location consistent with the disc’s classification, and labeled as a
“congressional record.” Higgins Decl. Y9 22-24; Frifield Decl. §9 8-9; Herrington Decl. 49 6-7;
Kadzik Decl., 9 6-9.

Moreover, the current SSCI Chairman has stated that, not only are the agencies not to use
the full Report without the specific permission of the Committee, but they should return the discs
that were delivered on December 20, 2014. Exh. 4. Indeed, because the Full Report remains
highly classified and compartmented, it cannot be widely disseminated or used within the
Executive Branch. The limited use of the Full Report by individuals within the agencies weighs
against a finding that the Full Report is an agency record. See, e.g., Judicial Watch, Inc. v.
United States Secret Service, 726 F.3d 208,218-19 (D.C. Cir. 2013) (concluding that Secret
Service did not have ability to use records “as it sees fit” when the Service could use records for
only two limited purposes: “to perform background checks to determine whether and under what
conditions to authorize a visitor’s temporary admittance to the White House Complex,” and “to
verify the visitor’s admissibility at the time of the visit”).

Thus, the circumstances under which SSCI prepared the Full Report and provided it to
the defendant agencies demonstrate a clear intent to retain control over access to, and
dissemination of, the SSCI Report, precluding the agencies’ ability to use the document as they
see fit. In consideration of this congressional intent, the defendant agencies have restricted their
employees’ use of and access to the Full Report, and the document has not been widely

disseminated or relied upon in the course of agency business.
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C. Policy Considerations Unique to the Congressional Context Require a
Determination that the SSCI Report is not an ‘“Agency Record.”

In United We Stand America, Inc., the D.C. Circuit recognized “policy considerations
unique to the congressional context” that inform where to draw the line between congressional
documents and agency records. United We Stand, 359 F.3d at 599. As noted above, these
special “policy considerations” include: “(1) Congress’ clear intent to exempt congressional
documents from disclosure under FOIA; (2) Congress’ clear prerogative to prevent disclosure of
its own confidential materials; and (3) the danger of inhibiting the legislative . . . branch[] from
making [its] records available to the executive branch.” Goland, 607 F.2d at 348 n. 48. Along
the same lines, in Judicial Watch, 726 F.3d at 224, the D.C. Circuit concluded that constitutional
separation of powers concerns provided an important reason to find that the logs of visitors to the
Office of the President were not “agency records” within the meaning of FOIA. In finding that
the visitor logs were not “agency records,” the Judicial Watch court — in language equally
applicable here — cautioned against allowing a plaintiff to use FOIA to require the disclosure of
documents otherwise not subject to FOIA: “And where Congress has intentionally excluded a
governmental entity from the Act, we have been unwilling to conclude that documents or
information of that entity can be obtained indirectly, by filing a FOIA request with an entity that
is covered under that statute.” Id. at 225 (emphasis in original).

In this case, plaintiffs are seeking to use FOIA to circumvent the political process by
which SSCI made the determination to seek to declassify and publicly release the SSCI Report’s
Executive Summary, but not the Full Report. To effect that circumvention, plaintiffs invite this
Court to ignore the limits of its subject-matter jurisdiction and wade into a Committee debate

that, based upon the letters most recently sent by the Committee Chairman and Vice Chairman,
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appears to be ongoing. The result of a finding that the Full Report is an “agency record” in this
case would be a declassification review and release of non-exempt portions of the Full Report, a
result entirely at odds with the SSCI’s decision not to send the report for a declassification
review, and contrary to the direction of the current SSCI Chairman. Such a result would allow
the plaintiffs indirectly to obtain a document that would otherwise not be subject to FOIA, as
well as to circumvent both the exemption of congressional documents from disclosure, and
Congress’s clear prerogative to prevent disclosure of its own confidential materials. Because
such a result is plainly unwarranted, the Court should conclude that the Full Report is not an
agency record and dismiss this count of plaintiffs’ complaint.

CONCLUSION

For the foregoing reasons, this Court should dismiss plaintiffs” FOIA claim for release of
the Full Report.
Dated: January 21, 2015
Respectfully submitted,

JOYCE R. BRANDA
Acting Assistant Attorney General

RONALD C. MACHEN, Jr.
United States Attorney

ELIZABETH J. SHAPIRO
Deputy Branch Director
Civil Division

/s/ Vesper Mei
VESPER MEI (D.C. Bar 455778)
Senior Counsel
United States Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave, NW
Washington, D.C. 20530
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ACLU and ACLU Foundation,
Plaintiffs,

Civil Action No. 13-1870
(JEB)

CENTRAL INTELLIGENCE AGENCY,
et al.,

Defendants.

—_— e Y — Y — ~— — ~— ~— ~— ~—

DECLARATION OF NEAL HIGGINS
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS
CENTRAL INTELLIGENCE AGENCY

I, NEAL HIGGINS, hereby declare and state:

1. I am the Director of the Office of Congressional
Affairs at the Central Intelligence Agency (“CIA” or “Agency”).
I joined the CIA in June 2013 after working for the Senate
Select Committee on Intelligence (“SSCI” or “Committee”), where
I served as a senior advisor to Senators Bill Nelson and Martin
Heinrich, regional monitor for the Persian Gulf, and budget
monitor for the Federal Bureau of Investigation. Prior to
joining the SSCI staff, I served as Senator Nelson's legislative
director. Earlier in my career I worked as a member of the
trial team prosecuting Slobodan Milosevic and as an associate

attorney at the law firm of Sullivan & Cromwell LLP.
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2. As Director of the Office of Congressional Affairs, I
am the principal advisor to the Director of the CIA on all
matters concerning relations with the Congress. My
responsibilities include ensuring that the Congress is kept
fully and currently informed of the Agency’s intelligence
activities via timely briefings and notifications, responding in
a timely and complete fashion to congressional taskings and
inquiries, tracking and advising on legislation that could
affect the Agency, and educating CIA personnel about their
responsibility to keep the Congress fully and currently
informed. One of the congressional oversight committees with
which I regularly interact in this capacity is the SSCI, which
authored the document described below.

3. Through the exercise of my official duties, I am
familiar with this civil action and the underlying Freedom of
Information Act (“FOIA”) request. The purpose of this
declaration is to explain my understanding of the creation and
history of the document at issue in this litigation: the current
version of the full 6,963-page report authored by the SSCI
concerning the CIA’s former detention and interrogation program
(the “Full Report”). To provide context, this declaration also
discusses the Executive Summary as well as the Findings and

Conclusions of the SSCI’s study (the “Executive Summary”).
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4., As I explain in more detail below, the SSCI “approved”
drafts of the Executive Summary and Full Report (collectively,
the “Study”) in December 2012 and transmitted copies of both
documents to the Executive Branch for comment. After the CIA
submitted its comments, the SSCI made changes and decided in
April 2014 to send an updated version of the Executive
Summary -- but not the Full Report —-- to the President for
declassification. The SSCI made additional changes to the
Executive Summary and Full Report during the declassification
process and publicly released a redacted, declassified version
of the Executive Summary in December 2014.

5. The statements in this declaration are based on my
personal knowledge and information made available to me in my
official capacity. Specifically, these assertions are drawn
from my own interactions with the SSCI, consultations with other
CIA officials, a review of the relevant documentary record, and
other information made available to me in my official capacity.
I. Plaintiffs’ FOIA Request

6. By letter dated February 13, 2013, plaintiffs
requested “disclosure of the recently adopted report of the
Senate Select Committee on Intelligence relating to the CIA’s
post-9/11 program of rendition, detention, and interrogation.”
A true and correct copy of this letter is attached hereto as

Exhibit A.
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7. The Agency responded by letter dated February 22,
2013, and advised plaintiffs that the requested report was a
“Congressionally generated and controlled document that is not
subject to the FOIA’s access provisions” and, accordingly, the
CIA informed plaintiffs that it could not accept the request. A
true and correct copy of this letter is attached hereto as
Exhibit B. This lawsuit followed.

8. The SSCI continued to make changes to the Full Report
during the pendency of this lawsuit. The Agency now has at
least three different versions of the Full Report in its
possession: a December 2012 version, a Summer 2014 version, and
the final December 2014 version.

9. Plaintiffs submitted a new FOIA request on May 6, 2014
seeking “the updated version of the Senate Select Committee on
Intelligence’s Report.” A true and correct copy of this letter
is attached hereto as Exhibit C. The Agency has not issued a
substantive response to that request. The plaintiffs amended
their complaint on June 5, 2014, to seek the release of the
“Updated SSCI Report.” The Agency has interpreted this to refer
to the most current and final version of the Full Report —-- the
December 2014 version. I understand that the plaintiffs are no

longer seeking the Executive Summary.
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IT. Initial Drafting of SSCI Work Product

10. 1In its congressional oversight role, the SSCI advised
the CIA in March 2009 that it planned to conduct a review of the
CIA’s former detention and interrogation program. At the
outset, the SSCI requested access to broad categories of CIA
documents related to how the program was created, operated, and
maintained, which would form the basis of SSCI’s review. Due to
the volume and the highly sensitive and compartmented nature of
the classified information at issue, the CIA determined that in
order to properly safeguard classified equities, the SSCI’s
review of Agency records would need to take place at CIA
facilities.

11. Following discussions with the Committee, the CIA and
SSCI reached an inter-branch accommodation that respected both
the President’s constitutional authorities over classified
information and the Congress’s constitutional authority to
conduct oversight of the Executive Branch. Under this
accommodation, the CIA established a secure electronic reading
room at an Agency facility where designated SSCI personnel could
review these highly classified materials. In addition, the CIA
created a segregated network share drive at this facility that
allowed members of the Committee and staffers to prepare and
store their work product, including draft versions of the Full

Report, in a secure environment.
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12. One key principle necessary to this inter-branch
accommodation, and a condition upon which SSCI insisted, was
that the materials created by SSCI personnel on this segregated
shared drive would not become “agency records” even if those
documents were stored on a CIA computer system or at a CIA
facility. Specifically, in a June 2, 2009, letter from the SSCI
Chairman and Vice Chairman to the Director of the CIA, the
Committee expressly stated that the SSCI’s work product,
including “draft and final recommendations, reports or other
materials generated by Committee staff or Members,” are “the
property of the Committee” and “remain congressional records in
their entirety.” The SSCI further explained that the
“disposition and control over these records, even after the
completion of the Committee’s review, lies exclusively with the
Committee.” As such, the Committee stated that “these records
are not CIA records under the Freedom of Information Act or any
other law” and that the CIA “may not integrate these records
into its records filing systems, and may not disseminate or copy
them, or use them for any purpose without prior written
authorization from the Committee.” Finally, the SSCI requested
that in response to a FOIA request seeking these records, the
CIA should “respond to the request or demand based upon the
understanding that these are congressional, not CIA, records.”

The full passage reads as follows:
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Any documents generated on the [segregated shared
drive], as well as any other notes, documents, draft
and final recommendations, reports or other materials
generated by Committee staff or Members, are the
property of the Committee and will be kept at the
Reading Room [at an Agency facility] solely for secure
safekeeping and ease of reference. These documents
remain congressional records in their entirety and
disposition and control over these records, even after
the Committee’s review, lies exclusively with the
Committee. As such, these records are not CIA records
under the Freedom of Information Act or any other law.
The CIA may not integrate these records into its
records filing systems, and may not disseminate or
copy them, or use them for any purpose without
authorization of the Committee. The CIA will return
the records to the Committee immediately upon request
in a manner consistent with [security procedures
outlined elsewhere]. If the CIA receives any request
or demand for access to these records from outside the
CIA under the Freedom of Information Act or any other
authority, the CIA will immediately notify the
Committee and will respond to the request or demand
based upon the understanding that these are
congressional, not CIA, records.

A true and correct copy of this letter is attached hereto
as Exhibit D.

13. Based on this inter-branch accommodation, SSCI
personnel used the segregated shared drive to draft the document
that is the subject of this litigation. As sections of their
work product reached a certain stage, the SSCI worked with the
CIA information technology and security personnel to transfer
these drafts from the segregated shared drive to the SSCI’s
secure facilities at the U.S. Capitol complex so that the SSCI

could complete the drafting process in its own workspace.
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14. CIA understands that the SSCI made changes to its work
product following the transfers. Thus, it is the Agency’s
understanding that the draft versions of the Full Report and
Executive Summary that SSCI approved in December 2012 do not
reside in the CIA facility described in the preceding paragraph.
Nonetheless, the restrictions governing the SSCI’s initial work
product have informed how the CIA has treated versions of the
SSCI’s work product in the Agency’s possession.

IIT. SSCI's Treatment of the Full Report

A. December 2012: Approval and Transmission of the
Initial Draft

15. On December 13, 2012, the SSCI decided in closed
session to “approve” a draft of the Study —-- both the Executive
Summary and the Full Report -- and transmit it to the Executive
Branch for review. The SSCI Staff Director notified the CIA and
other federal agencies of the decision by e-mail that evening.
He indicated that his staff would transmit a “limited number of
hard copies” of the Study to the White House, the Office of the
Director of National Intelligence, the CIA, and the Department
of Justice for review. He also noted that his staff would
provide copies of the Study only to specific individuals
identified in advance to the Chairman. The Staff Director’s
e-mail indicates that these limitations on dissemination and

access were imposed pursuant to “the motion adopted by the
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Committee.” A true and correct copy of this e-mail (with
appropriate redactions) is attached hereto as Exhibit E.

16. Soon thereafter, the CIA provided the Committee with a
list of Agency officers who would review the Executive Summary
and Full Report on behalf of the CIA. The Committee approved
access for these individuals for the limited purpose of
providing comments in response to the Study. The CIA
subsequently conducted a thorough review of the Study and
drafted a lengthy response, a process that necessitated
increasing the number of officers who had access to the Full
Report or portions of the Full Report. However, access to that
version of the document remained confined to authorized CIA
personnel with the requisite security clearances and a need-to-
know, and for the limited purpose of assisting the Agency in its
interactions with the SSCI with respect to the Study and the
Agency’s response.1

B. April 2014: SSCI’'s Decision to Send the Executive
Summary to the President for Declassification

17. The SSCI revised the Executive Summary and Full Report
after considering the CIA’s comments. The SSCI then met in
closed session on April 3, 2014, to determine the proper

disposition of those documents. The Committee ultimately

! In addition, a small number of Agency personnel have reviewed

portions of the Full Report for the limited purpose of assessing
the proper classification of its contents or responding to FOIA
requests.
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decided to approve the updated versions and to send the
Executive Summary to the President for declassification and
eventual public release. My understanding is that the Committee
did not approve declassification or release of the Full Report.
18. Because the April 3, 2014, decision was made in closed
session, the exact text of the motion approved by the Committee
is not publicly available. But it is clear from the public
statements of SSCI members that the Committee did not decide to
declassify or release the Full Report. For example, the SSCI
Chairman noted in a press release announcing the April 3
decision that the Full Report would be “held for
declassification at a later time.” A true and correct copy of
the press release is attached hereto as Exhibit F. The Chairman
later explained in her foreword to the Executive Summary that
she “chose not to seek declassification of the full Committee
Study at this time” because “declassification of the more than
six thousand page report would have significantly delayed the
release of the Executive Summary.”2
C. December 2014: SSCI’'s Release of the Executive Summary
19. The SSCI and the Executive Branch had many discussions

after April 2014 regarding the Executive Summary, and the SSCI

continued to edit the document in light of those discussions.

2 A copy of the Chairman’s foreword is available on the SSCI

website: www.intelligence.senate.gov/study2014.html.

10
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It is my understanding that the SSCI also made conforming
changes to the Full Report as it updated the Executive Summary.

20. When the SSCI and the Executive Branch concluded their
discussions, the Director of National Intelligence declassified
a partially redacted version of the Executive Summary. The SSCI
then publicly released the Executive Summary, along with
minority views and the additional views of various Committee
members, on December 9, 2014. To the best of my knowledge, that
was the last official action of the full Committee in connection
with its study of the CIA’s detention and interrogation program.
IV. The CIA’'s Treatment of the Full Report

21. In addition to the December 2012 draft, the SSCI
Chairman transmitted at least two updated versions of the Full
Report to the President and other agencies. The CIA received an
updated version in the summer of 2014 and another updated
version in December 2014. The December 2014 version is
considered the final version of the Full Report.

22. All three versions of the Full Report are marked TOP
SECRET, with additional access restrictions noted based on the
sensitive compartmented information contained in them. The Full
Report discusses intelligence operations, foreign relations, and
other classified matters at length and in great detail.

23. The Agency has used the Full Report only for limited

reference purposes. When the SSCI provided the CIA with a copy

11
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of the Full Report in December 2012, it did so for the sole
purpose of allowing the Agency to review the document and
provide comments. Indeed, the Committee placed express
restrictions on dissemination of the Full Report. The CIA
accordingly gave only a limited number of officers access to the
December 2012 version of the Full Report for the limited purpose
permitted by the SSCI: as a reference used when preparing the
CIA’s response.

24. Access to the subsequent versions transmitted in the
summer of 2014 and December 2014 has been even more tightly
controlled by CIA, and their use by CIA has been limited to

reference purposes.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed this 21st day of January 2015.

.

2] »

+F

Nedl nggf

Director JOffice of Congressional
Affaifs

Central Intelligence Agency
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February 14, 2013
Information and Privacy Coordinator
Central Intelligence Agency
Washinglon, D.C, 20505
Fax: 703.613.3007
To the Information and Privacy Coordinator:
R The accompanying FOlf\ Request was submitted in hard-copy
UNION FauNDATION format as an overnight parcel via USPS on February 13, 2013, Ar 11:07
g a e A ’ this morning, I received an electronic notice from the USPS that a delivery
MW TG WY 00 ezt had been attempted but failed at the above mailing address. A
T4 et Jaag representative at the CIA's FOIA hotline informed me that a member of
MWW AL .- RS " . P P
your team will soon pick up the parcel from the post office holding it, In
f_‘ffl‘::s *:‘:u".':m““ the meantime, please accept this Fax version of the Reguest as 2 substi tute,
smegosens and begin processing immediately.

AT gl TaMPrRn

I A

ooy £ 2 - -
Zachary Byan Levine
American Civil Liberties Union
Foundation
125 Broad Strest
18th I'loor
New York, NY 10004
Tel: 212.284.7322
Fax: 212.549.2654
Email: zlevine@aclu orp

gz pb 934
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February 13, 2013

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

OSD/IS FOIA Requester Service Center
Office of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

Office of Information Pro grams and Services, A/GIS/IPS/RL
U.S. Department of Statc
Washington, D.C. 20522-81 00

Cannen L. Mallon, Chief of Staff

Office of Information Policy

U.S. Department of Justice

1425 New York Avenue, N.W., Suite 11050
Washington, D,C. 20530-0001

Re: Request U der Freedom of Ig formation Act /

Expedited Processing Reguested

To Whom It May Concern:

This letter constitutes a request (“Request”™) pursuant to the
Freedom of Information Act ("FOIA™), 5 US.C. § 552 et seq., and various
relevant implementing regulations, see 32 C.F.R. § 1900 (Central
Intelligence Agency); 28 C.FR. § 16.1 (Department of Justice); 32 C.F.R.
§ 286 (Department of Defense); and 22 CF.R. § 171.10 et seq,
(Department of State)., The Request is submitted by the American Civil
Liberties Union and the American Civil Liberties Unijon Foundation
(together, the “ACLU" or the “Requesters™).!

' The American Civil Liberties Union is a non-profit, 26 U.S.C. § 501(c){4)
membership organization that educales the public aboul the civil libertics implications of
pending and proposcd state and federal legisiation, Provides analysis of peadin i and
Proposed legislation, directly lobbies legislators, and mobilizes its members o lobby their

legislaters. The American Civil Libertics Union Foundation i aseparaic 26 U,S,C.

1
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Requesters seek the disclosure of the recently ado pted report of the
Senite Select Committee on Intelligence relating to the CIA’s post-9/11
Program of rendition, detention, and interrogation (the “Report™),

LI

The Senate Select Committce on Intelligence (“SSCI”) voted on
Thursday, December 13,2012, 10 approve a report detailing the findin gs
of'its three-year investigation of the CIA’s rendition, detention, and
interrogation Program in the years after 9/11. According (o the SSCI
chairperson, the Report—which totals nearly 6,000 pages—is “the most
definitive review” 1o be conducted of the CIA s program, including (he
Agency’s use of so-called “enhanced interrogation technigues,” See, ey
AMERICAR, E1L LiReries Benjamin Wines, Senare Intelligence Committee Interrogation Report
UNION FOUNDATIGN Approved—Bus Nor Released, Lawfare, Dec, 14, 2012,
http://bit.ly/Vwi twf; Natasha Lennard, Senate-Approved Cl4 Torture
Report Kept Under Wraps, Salon, Dec, 14, 2012, hi‘tp:ifbiLlnyWHsgh;
Scott Shane, Senate Papel Approves Findings Critical of Detainee
Interrogations, N.Y, Times, Dec. 13,2012, http:/fnyti‘mstdeRk;
Carrie Johnson, Report On CIA4 Inierrogation Tacticy Revives Torture
Debate, NPR, Dec. 13, 2012, hitp://n Pr/VDKWm0: Mark Hosenball,
Senators to Vore on Prope of CL4 Interragation Program, Reuters, Dec. 6,
2012, http://reur.rs/Rbul 3T

In the course of jrs investigation, which began in 2009, the SSCJ
reviewed millions of pages of records document; ng the day-to-day
Operations of the CIA"s mterrogation program. The Commission’s intent
Was to produce “a detailed, factual description of how Interrogation
techniques were used, the conditions under which detainces were held, and
the intelligence that was—or Wasn't—gained from the program.” Joint
Statement from Senator Dianne Feinstein, Chairman, Senate Intelligence
Committee, and Senator Carl Levin, Chairman, Senate Armed Serviges
Committee, Apr. 27, 2012, http:/ ‘usa.gov/IKjkq0.

The Report is of clear and enormous public importance, The
American public has a Tight to know the ful] truth, based on a
comprehensive government Investigation, about the torture and other
abusive treatment of detainees authorized by officials at the highest levels
of our government,

§ 501(c)(3) organization that provides legzl representution free of charge 1o individuals
and organizations in civil rights and civil liberties cases, educates the public about civil
rights and civil liberties issues across the country, provides analyses of pending and
proposed legisiation, dircetly lobbies legislarors, and mobilizes the American Civil
Liberties Unjon’s members to lobby their legislators.

2
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interrogation practices,” Scott Shane and Charlie Savage, Bin Laden Raid
Revives Debate on Value of Torture, N.Y., Times, May 3, 201 1,

http://nyti -ms/iDg90b; Mark Hosenbal I, Exclusive: Senate Probe Findy
Little Evidence of Lffective "Torture,” Reulers, Apr. 7, 2012,
http://reut.rs/MLmpH,

Release of the Report is thercfore critical to ensure timely public
4ccess 10 a congressional investigative report of historic significance,
Other official investigative reports have been made available o the publie;
for example, the Senate Armed Services Committee Report, which
concemed the Department of Defense's involvement In detainee abuses,
was released in full in April 2009. The SSCI’s Report likewise ought to
be relcased.

1. Record Reguested

Regucsters seek disclosure of the SSCT's recently adepted report
on the CIA’s rendition, deteni on, and interrogation program in the years
following 9/11.

With respect 1o the form of production, see 5 U.S.C.
§ 552(a)(3)(B), we request that the Report be provided electronically in 4
texi-searchablc, static-image format (PDF), in the best image quality in the
agency’s possession.

1T, Application for Ex pedited Pi-occssing

We request cxpedited Processing pursuant to 5 U,S.C.
§ 552(a)(6)(E) and 32 CFR, § 1900.34(c); 28 C.F.R. § 16.5(d); 32 C.FR
§ 286.4(d)(3); and 22 C.FR. § 171.12(b). There Is a “compelling need”

information is relevant to a subject of public Urgency concerning an actual
or alleged Federal Bovernment activity™); see also 32CFR.
§ 286‘4(d)(3)(ii_)(A); 22CFR.§ 171.12(6)(2)(i).

P.4-11



g T¥Ev-01870-JEB Document 39-1  Filed 01/24/15,; Page 18 of 48 P.5-11

A. The ACLU is an arganization primarily engaged in
disseminating information in order to inform the public
@bour actual or alleged government acti vity.

The ACLU is “primarily engaged in disseminating information™
within the meaning of the statute and relevant regulations., 5 U.S.C.
§ 552(a)(6)(E)(v)(ID): 32 CFR.§ 1900.34(c)(2): 28 C.F.R.
§ 16.5(d)(1)(ii): 32 CF.R. § 286.4(d)(3)(i1); 22 C.F.R. § 171.12(b)(2). See
ACLU v, Dep 't of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non- profit, public-interest group that “gathers information

audience” is “prim urily engaged in dissemi nating information” (internal
citation omji tted)); see also Leadership Conference on Civil Rights v.
Gonzales, 404 F. Supp. 2d 246, 260 (D.D.C. 2005) (finding Leadership

AMERICAN CIVIL LIBERTIES S i g :

UNIOK FOUNDATION Conference—whose mission 1s "1o serve as the site of record for relevany
and up-to-the-minute civil rights news and information™ and to
“disscminale[} information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws”—to be
“primarily engaged in the di ssemination of information™).

Dissemination of informarion about actual or alleged government
dctivity is a critical and substantia| component of the ACLU’s mission and
work. The ACLU disseminates this information to educate the public and

2 widely read blog; heavily visited websites, including an accountability
microgsite, hrtp:!fwww.aclu.org/accountability; and a video serjes.

The ACLU also regularly issues press releases to call attention to
documents obtained through FOIA requests. as well as other breaking
news.” ACLU attorneys are interviewed frequently for news stories about

*See, e.g, Release, American Civil Liberties Union, Documents Show FBI Monitored
Bay Area Occupy Movement, Sepr. 14, 20 12, hup:/fwvw. aclu.org/mode/36742; Press
Releasc, American Civil Liberties Union, FOI4 Documens Show FBI Using “Mosque
Ouireach” for Inieiliyence Gathering, Mar. 27, 2012, hrrp:!.-’www.aclu.org/na ional-
Securif y/l‘oia—documents-show-fbi—using—musque-outrench—in tclligcnce-gnlhcring; Press
Release, American Civil Liberties Union, FFO14 Dacuments Show FBJ Megally
Callecting Intelligence Under Guise of “Community Cutreach,” Dec. 1, 201 1,
hnp:z‘;’ww.aclu.urg/naﬁonal-secmityffoia—documca Ls-show-fhi-i}Iegally-collccring-
intell gence-undcr-guise-community: Press Releass, American Civil Liberties Union,
FOIA Decuments Jrom FBI Show Unconstitutional Racial Prafiling, O, 20, 201 1,
hrcp://wwmaclu.orgjnar.iona_l-security/foia-docurnents-'l‘bi-show-unconstimtiunal-racial-
profiling: Press Release, American Civil Liberties Union, Documents Obtained by ACLU
Show Sexuul 4buse of Immigration Detainees is Widespread National Problem, Ocr, 19,

4
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documenits relcased through ACLU FOIA requests,’

The ACLU website specifically includes features on information
aboul actual or alleged govermment activity obtained through FOIA.* For

example, the ACLU maintains an online “Torture Database,” a

the public to conduct sophisticated searches of FOIA documents relating
lo government policies on rendition, detention, and interro gation.” The
ACLU also maintains a *Torture FOIA™ webpage containing commentary
about the ACLU’s FOIA request, press releases, and analysis of the F (O]
documents.® (That webpage also notes that the ACLU. in collaboration
with Columbia University Press, has published a book about the
documents obtained through FOIA. See Jamee! Jaffer & Amrit Singh,
Administration of Torture: A Documentary Record Jrom Washington 19
Abu Ghraib gand Beyond (Columbia Univ. Press 2007)). Similarly, the
::f:;?:u :::;.‘B': e ACLUs webpage about the Offjce of Legal Counsel (“OLC”) torture
memos oblained through FOIA contains commentary and analysis of the
MemOos; an original, comprehensive chart summarizing the memos:; links
10 web features created by ProPublica (an independent, non-profit,
Investigative-journalism organization) based on the ACLU"s information
gathering, rescarch, and analysis; and ACLU videos about the memos.” in

2017, hnp:/!www.aclu,orgjimmigrants-rights-prisoncrs—rights—pr[soncrs-
righls/documcnls-obmi.m:d-ac]u-show-sexual-abusu; Press Release, American Civil
Liberties Union, New Evidence of Abuse a Bagram Underscores Need ' Jor Full
Disclosure Apoyy Prison, Saps ACL U, June 24, 2009, hllp:!/www.aclu.org/nal:'nnab
sccurity/new—uvidenmabuse-bagmm-underscores-nced—full-discIosmc-abour—prisnn-
says-aclu.

¥ See, e, g, Carric Johnson, Delay in Releasing Cl4 Report Is Sought; Justice Dept
Wanis More Time (o Review G s Findings on Detainee Treatrrent, Wash, Post, June 20,
2009 (quoting ACLU staff atloney Amrit Singh); Peter Finn & Tulie Tate, CI4 Mistaken
on ’High—Va(ue'Dcramee, Document Shows, Wash. Post, June 16, 2009 (guoting ACLU
staff anorney Ben Wizner); Scoit Shane, Lawsuits Force Divelosurey b CIA, NY,
Times, June 10, 2009 (queting ACLU National Security Project director Jameel Jaffer);
Joby Warrick, Like £ 81, CIA Has Used Secrer Lettery,” Wash. Post, Jan. 25, 2005
(quoting ACLU staff atomey Melissa Goodman).

' See, eg, hitp://wvrw. aclu,org/nati onal-security/predator-drone-foia;
htp:/ ww.aciu.urg/naﬁonal-securilyfan war-al-awlaki-foia-requesr;
htip//w ww.aclu.org/tormire foia: hrep://www acl u.org/olememos;
hnp:.’lwww.aclu‘orgzma ppingthefbi; hup:// www.aclu.org/n ational-security/bagram. fq oig;
hﬁp?-’/www‘aclu.crg,fsafcfreer‘mm.trc/csrtfoia. himl;
http:/fw\vw.aclu.orgfnalsec/ foia/search. html;
http://orww.acly, ofg/safefrec/nsas pying/3 0022rcs20060207.html;
butp:/ivwww .aulu.org/pan'iotfoia: hitp:/fw ww.aclu.org/spyfiles 3
hop:/iwww.acly. org/saltfres/nationalsecuri tyletters/32140res20071071 htinl; ang
http/fwww, aclu.org/exelusion,

3 hup:h‘wrw,lurturedambase.org.
= hup://www.aclu org/torturetoia

" hetp://www.ac !u_urg/safcFree,’gcncral.-’oIc_memos.hlml.

5



i e 20 of 48
EE-19-2013CHYE T FEBreY-01870-JEB  Document 39-1  Filed Ollz‘r]d/:]?gz spiaagsa@? P.T-11

addition to websites, the ACLU has produced an in-depth television scries
on civil libertics, which has included analysis and explanation of
information the ACLU has obrained through FOIA.

The ACLU plans to analyze and disseminate to the public the
information gathered through this Request. The record reguested is not
sought for commercial use, and the Requesters plan to disseminate the
information disclosed as a result of this Request (o the public at no cost ®

B The record sought is urgently needed to inform the public
about actual or alleged government activity.

The SSCI Report is urgently needed to inform the public about
actual or alleged government activity: moreover, this docurnent relates to 4
breaking news story of general public interest, specifically, the CIA s
AMERICAN CIVIL LIRENTIES g . v - P - v
UNION FOUNDATION rendition, detention and Interrogation program and its authorization of
abusive techniques between 2002 and 2009. See 32 C.FR.
§ 1900.34(c)(2); 28 CFR. § 16.5(d)(1)(ii); 32 CT.R. § 286.4(d)(3)(ii)(A);
22CFR,§ 171.12(b)(2),

We make this Request to further the public’s understanding of the
CIA’s program and the role of senior officials in conceiving of and
authorizing the use of abusive interrogation techniques in the wake of
September 11, 2001. The public has and continues to manifest an abiding
interest in the conduct of the CIA and other executive agencies with
respecl to individuals seized, detained, and interrogated for
Counterterrorism purposes. While U.S. intelligence officials have

techniques, Congress’s investigation sets forth the most comprehensive
account to date of what happencd and why, and it is imperative thai its
findings be madc public.

Over the past year, national news stories have highlighted the
significance of the SSCJ Investigation for the public record. In the run-up
1o the committee vote lasg December, a host of articles and editorials were
published emphasizing how important it is for the Report to be made
public. See, ¢, &, Ed Pilkington, Senaje Under Pressure to Relegse
Mammoth Report on 4 Interrogation, The Guardian (UK.), Dec. 13,
2012, http://bit ly/v ECh2I; US Senate Punel 1o Vore on CI4
Interrogationys Report, AFP, Dec. | 1, 2012, http://bit.1 y/Z0ah1A; Curolyn

e ==

* In addition to the national ACLU offices, there are 53 ACLU affiliate and narjona
chapter offices Jocated throughout the United States and Puerto Rico. These offices
further disseminate ACLU material 1o local residents, schools, and organizations throy zh
a varicty of means, including their own websites, publications, and ncwsletrers, Further,
the ACLU makes archived materials available at the American Civil Liberties Union
Archives at Princeton University Library.
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Lochhead, Dianne Feinstein Torture Report May Conflict with Bin Laden
Movie, SFGate Blog, Dec. 11, 2012, http:i/bit.lnywapI; Matt Bewig,
Senate Report on CIA Torture T echniques May Remuin Secret, AllGov,
Dec. 10, 2012, http://bit.ly/VLaXWE: Jim Kouri, Senate Democrars Urge
Probe of CIA Interrogations During Bush Years, Examiner, Dec. 7, 2012,
http://exm.nr/T ZTQuk; Mark Hosenball, Senarors 1o Vore on Probe of CiA
Interrogation Program, Reuters, Dec. 6, 2012, http://reut.rs/Rbul 3T ;
Editorial, Our View- Snowe, Committee Should Release Torture Reporr,
Portland Press Herald, Noy. 23,2012, http://bit.ly/RYpVnf. For the past
several weeks, nationwide media outlets bave continued to call for the
Report’s public release, emphasizing its critical importance, See, e. 2,
Mark Hosenball, CI4 Nominee Hud Derailed Knowledge of "Enhanced
Interrogation Technigues, " Reuters, Jan, 30, 201 X hnp::‘frcut.rs/XgFMv;
Matt Sledge, John Brennan Nomination Seen As Opening 1o Push for CIA

R Torture Report Release, Huffington Post, Jan. 8, 2013,

N o hitp:/huff.to/VDOOSR; Conor Friedersdorf. Does it Matter if John
Brennan was Complicit in Illegal Torture?, The Atlantic, Jan. g, 2013,
http://bit ly/WaxuSu; Adam Serwer, Obama’s CI4 Pick to Face Questions
on Torture, Mother J ones, Jan. 8, 2013, http://bit,ly/ VNAfiw.

The contents of the Report will inform urgent and ongoing debate
about the CIA interrogation program. The SSCI Report provides “the
public with a comprehensive narrative of how torture insinuated itself into
U.S. policy,” a narrative that “s of more than historical interest™ as the
nation’s lawmakers move forward. Editorial, Free the Torture Report,
L.A. Times, Apr. 27,2012, http://lat. ms/ImBMZ9. See also Scott Shane,

30, 2012, http://nyti. ms/RuZNRX: Mark Hosenball, Exclusive: Senate
Probe Finds Little Evidence of Lffective “Torture,” Reuters, Apr. 27,

Expedited processing should be granted.

II1. Application for Waiver or Limitation of Fees

4. Release of the record is in the public interes,

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest

primarily in the commercial interest of the requester. § USs.C.
§ S52(a)(4)(A)(iii); 32 C.FR, § 1900.13(b)(2); 28 C.FR. § 16.11(k); 32
C.F.R. §286.28(d); and 22 CFR §171.17
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Thus, a fee waiver would ({ulfil] Congress's legislative intent in
amending FOIA. See Judicial Watch Inc. v. Rossotri. 326 F.3d 1309, 1312
(D.C. Cir, 2003) (*Congress amended FOIA 1o ensure that it be liberally
construed in favor of waivers for noncommercial requesters.” (internal
quotation marks and citation omitted)); OPEN ‘Government Act of' 2007,
Pub. L, No, 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
v. Rose, 425 U S, 352, 361 (1992)).

B The ACLU qualifies as a representatiye of the news media

A waiver of search and review fees is warranted becausc the
ACLU qualifies as a “representative of the news media” and the SSC]
Report is not sought for commercial use. 5U.S.C, § 352(a)(4)(A)(ii); see
also 32 CF.R. § 1900.02(h)(3); 28 C.FR. § 16.11(k); 32 C.ER.
§ 286.28(d); 22 CFR, §171.17. Accordingly, fees associated with the
Processing of this request should be “limited to reasonable standarg
charges for document duplication.”

The ACLU meets the Statutory and regulatory definitions of a
“representative of the News media” because jt is an “entity that gathers
information of potential interest to a segment of the public, uses jts
editorial skills to turn the raw materials into a distinct work, and
distributes that work 10 an audience,” 5U.S.C. § 552(a)(4)(A)(ii)(Il); See
also Nat'l Sec, Archive v, Dep 't of Def, 880 F.24 1381, 1387 (D.C. Cir.
1989); ¢f Am. Civit Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d
24,30 n.5(D.D.C. 2004) (finding non-profit public interest group to be
“primarily engaged in di sseminating information™). The ACLU isa
“representative of the news media™ for the same reasons that it is
“primarily engaged in the dissemination of information,” See Elec.
Privacy Info, Cir. Dep't of Def,, 241 F. Supp. 2d §, 10—15 (D.D.C.
2003) ( finding non-profit public interest group that disseminated an
clectronic newsletter and published books was a “representative of the
news media” for FOIA purposes).” Indeed, the ACLU recently was held

’ On account of these factors, feey associated with responding to FOIA requests are
regularly waived for the ACLU, In June 20| 1, the National Security Division of the
Department of Justice granied a fee wajver 1o the ACLU with respect 1o a request for
documents relating to the inlerpretation and implemcitation of & section of the PATRIOT

8
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Union of Wash. v. Dep't of Justice, No, C09-0642RSL, 2011 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“representative of the news media™), reconsidered in part on other
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011),

* & %

Pursuant to applicable statute and regulations, we expect a

determination regarding expedited processing within ten (10) calendar
days. See SUS.C. § 552(&)(6}([3)&0(]); 32 C.F.R. § 1900.21(d); 28
C.F.R.§16.5(d)(4); 32 C.FR. § 286.4(d)(3); 22 CF.R. § 171.12(b),

AMERICAN iVIL LIBERTIES

UNIDN FOUNDATION If the request is denied in whole or in part, we ask that you justify
all withholdings by reference (o specific exemptions 1o the FOIA. We
also ask that you release all segregable portions of otherwise cxempi
malerial.

We reserve the ri ght to appeal a decision to withhold any
information or to deny a waiver of fees.

Pleasc furnish the applicable records to:
Mitra Ebadolahi

American Cjvil Liberties Union
125 Broad Street

1o & FOIA request subm itted in November of 2006, In May 2005, the U.S, Dcpartment of
Commerce granted » fee waiver 1o the ACLU with Tespeet to its request for information
regarding the radio- frequency identification chips in United Siates passports, In March
2005, the Department of Stale granted a fes waiver to the ACLU with regard to a request

9
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18th Floor
New York, NY 10004

Thank you for your pPrempt attention to this matier.

I hereby certify that the foregoing is true and correct to the best of
my knowledge and beliel. See § US.C.§ 552(a)(6)(E)(vi).

mcma

Mitra Ebadolahi
American Civil Liberties Union
Foundation
125 Broad Street
AMERICAN CIVIL LIpERTIES 18th Floor
UNION FOUNDATION New York, NY 10004
Tel: 212.284.7305
Fax: 212,549.2654
Email; mebadolahi@aclu.org

10
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Central Intelligence Agency

Washingron, D.C. 20505

22 February 2013

Ms. Mitra Ebadolahi

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

Reference: F-2013-00829
Dear Ms. Ebadolahi:

This is a final response to your 13 February 2013 Freedom of Information Act
(FOIA) request, submitted on behalf of the American Civil Liberties Union Foundation.
Your request was received in the office of the Information and Privacy Coordinator on
14 February 2013, and sought “the disclosure of the recently adopted report of the Senate
Select Committee on Intelligence relating to the CIA’s post-9/11 program of rendition,
detention, and interrogation (the ‘Report’).”

You have requested a Congressionally generated and controlled document that is
not subject to the FOIA’s access provisions. Therefore, the A gency cannot accept your
request.

Sincerely,

/7
/%«c/réjﬁ /fﬁ/_,j/ 2

Michele Meeks
Information and Privacy Coordinator
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May 6, 2014

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

OSD/JS FOIA Requester Service Center
Office of Freedom of Information
1155 Defense Pentagon

Washington, DC 20301-1155

Officc of Information Programs and Services| A/GIS/TPS/RL

U.S. Departinent of State
Washington, D.C. 20522-8100

Carmen L. Mallon, Chief of Staff

Office of Information Policy

U.S. Department of Tustice

1425 New York Avenue, N.W., Suite 11050
Washington, D.C. 20530-000}

noz /- i

Re: Request Undér Freedom of Information Act/

Expedited Processing Requested

To Whom 1t May Concern:

This lctter constitutes a request (“Requ
Frecdom of Information Act (“FOIA™), 5 U.S.¢
relevant implem enting regulations, see 32 C.F,
Intclligence Agency); 28 C.E.R. § 16.1 (Depary
§ 286 (Department of Defense); and 22 C.F.R.
(Dcpartment of State). The Request is submitt

Cst™) pursuant to the

. § 552 et seq., and various
R. § 1900 (Central

ment of Justice); 32 C.F.R.
§ 17110 ef seq.

bd by the American Civil

Liberties Union and the American Civil Liberties Union Foundation

(togcether, the “ACLU or the “Requesters”),’

""The American Cjvil Liberties Union is & non-profit
membership organization that educates the public aboul

426 U.S.C. § 501(c)(4)
the civil Tiberties implications of

pending and proposed stare and federal legisation, provilics analysis of pending and
proposed legtilation, dircctly lobbies legislators, and mobilizes its members to Tobby their
legislatars, The American Civil Libertick Union Foundafion is a scparale 26 U.S.C,

1
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Requesters seek the disclosurc of the y pdated version of the Senate
Sclect Commitlee on Inteligence’s report, Study of the CIA's Detention
and Interrogation Program (the “Revised Regort”). See Letter from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
hitp://bit.ly/OKXyvw (describing the Revised Report).

® ¥ 4

In March 2009, the Senate Select Compnittee on Intelligence

(“SSCI” or “Committee) began an investigati

n into the C1A’s post-9/11

program of rendition, secret detention, torture {and other cruel, inbuman,

and degrading treatment of dctainees. In the ¢

urse of'its investigaiion,

the SSCI reviewed six million Pages of govermmnent records documenting

the treaiment of detainees in CIA custody. Th
produce “a detailed, fuctual description of ho

were used, the conditions under which detaine
intelligence that was—or wasn’t—gained fro

Statement {rom Scnator Dianne Feinstein, Chal
Committee, and Senator Carl Levin, Chairman:
Committee (Apr. 27, 2012), http://1.usa.gov

At the end 0f2012, the SSCI compleleg
Detention and Interrogation Program, which s
pages, includes 35,000 footnotes, and cost $40
“Initia]l Report™). On Dccember 13,2012, the
Initial Report. See S. Rep. No. 113-7, at 13

SSCr’s intent was to

interrogation techniques
s were held, and the

the program.” Joinl

rman, Senate Intclligence

Senate Armed Scrvices

tkqO,

its Study of the CIA's

ans more than 6,000

illion to produce (the

SCI formally adopted the
. 22,2013). The SSCI

subsequently disseminated the Tnitial Report w|Exccutive Branch
agencies. After reviewing comments by the CTA and minority views of
Committee Republicans, the SSCI made changes to the Initial Report,
which Icd 1o the SSCF’s adoption of the Revised Report,

On April 3, 2014, the SSCI voted to sehd the “Findings and

Conclusions” and “Executive Sununary™ of the

Revised Report to. the

Exccutive Branch for declassification review. See Press Release, Sen.
Feinstein, Intelligence Commiree Votes to Decllassify Portions of CIA

Study (Apr. 3, 2014), http:// L.usa.gov/1h1YOKkt,

In her transmittal letter to

President Obama, SSCI Chairman Sepator Feingtein siated that the
Revised Report should be viewed as “the authotitative report on. the CIA"s

actions,” and that she would be Iransmitting the
appropriate Executive Branch agencics. See Le
Presidcnt Obama, hitp://bit.ly/OK Xyvw.

Revised Report to
fter from Sen. Feinstein to

§ 501(c)(3) organlzation thar provides lepal representarior
and organizations in civil rights and civi] liberties cases, ¢
rights and civil liberties issues across the country, and prg
proposed legisiation.

) free of charge 1o individuals
ducates the public about civil
vides analyses of pending and

UNCLASSIFIED

P.3711
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The Revised Report is of clear and en
The American public has a right to know the |
comprehensive government investigation, ab
abusive treatment of detainees authorized by ¢
of our government. The Revised Report is a ¢
record on the United States’ abusive interroga
current and future public discussion about the
dctainees during the adminiseration of Preside

President Obama urged the Committee 10 com
and send it (o the Executive Branch for declas)
American people can understand what happen
help guide us as we move forward.” Jennifer ]

Weighy in on Senate-Cid F lap, Politico, Mar,
hitp://politi.co/1eproSL.

According to Senator Feinstein, the Re
brutality that stands in stark contrast to our val

chronicics a stain on our histo

to chronicling the CIA*s detfention and torture

Report “raises serious concerns about the CIATY

dctention and torture program. Press Relcase,
Angus King, Collins, King Announce Support

Intelligence Conunittee Report on CIA Detent;
(Apr. 2, 2014), http://1 -use.gov/lkws9vi. Spec
“concludcs that the spy agency repeatedly niis]
House, and the public about the benefits™ of the
David S, Joachim, Senate Panel Vores to Reved

Interrogations, N.Y. Times, Apr. 3, 2014, hnp

TO:7a361338a7

rmous public importance,
ull truth, based on a

ut the torture and other
fficials at the highest levcls
rucial part of the historical
lion practices, as well as
CIA’s treatment of

pt George W. Bush, Indced,
plete the Revised Report
pification, “so that the

ed in the past, and that can
Epstein, Barack Obama
12,2014,

vised Report “exposes
1cs as a nation. Jt

ry that must never again be allowed to
happen.” Press Release, Scn. Feinstein, Intelli
Declassity Portions of CIA, Study, http://1.usa.

benee Committee Votes to
2ov/1hIYOkt. In addition
S detainees, the Revised

s management” of jts

Bens. Susan Collins and

for Declassification of

pn & Interrogation Program
ifically, the Revised Report
ed Congress, the White
CIA’s torture program.

! Report on C.IA.
/myti.ms/1eejlaR; see also

[

Letter from Sen. Mark Udall to President Bara

http://bit.ly/ ThwpU9p (noting that “much of w|
and released about the operation, managcment

CIA’s Detention and Interrogation Program is sf
inaccuracies are detailed in the 6,300 page Cor

Release of the Revised R
public access (o a congressional
significance. For much of the la
CIA’s practices, as well

st decade, the
as the resultin

UNCLASSIFIED 1

Obama, Mar, 4, 2014,
t has been declassified
d effectiveness of the
ply wrong, These
ittee Study[.J™.

eport is therefope critical to ensure limely
nvestigative report of historic

legality and wisdom of the

g harm tofindividuals’ hyiman rights,
our nation’s values, and our national security, h
and ongoing public debate. A fair public dcbate
informed by the Revised Report, Other official
been made available to the public: for example,
Services Committee Report, which concemed th

ve been matiers of infense
of these issues must be
investigative reports have
the Senate Armed

¢ Department of
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Defense’s involvement in detainee abuses, wis released in fu]] in April
2009. The SSCI's Revised Report likewise ojight to be released.

L Record ] ~yted

'S rcécntly revised report on
N program in the years

Requesters seek disclosure of the SSC
the CIA’s rendition, detention, and inlerrogati
tollowing 9/11.

With respect to the form of production] see 5 U.S.C.
§ 552(a)3)(B), we request that the Revised Report be provided
electronically in a text-searchable, static-image format (PDF), in the best
image quality in the agency’s possession.

HEES

We request cxpedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28{C.F.R. § 16.5(d); 32 C.F.R.
§ 286.4(d)(3); and 22 C.F.R. § 171,12(b). Thereisa “compclling nced"
for these records, as defined in the statute and tegulations, because the
information requested is urgently needed by ai] organization primarity
engaged in disseminating information in order to inform the public about
actual or alleged government activity, SU.8.Q. § 552@)(6)E)(v); see
also 32 CF.R, § 1900.34(¢c)(2); 28 C.I.R. § 16,5(d)(1)(ii); 32 C.T.R.
§ 286.4(d)(3)(ii); 22 C.F.R. §171.12(b)(2). In addition, the records sought
relate to a “breaking news story of general public intercst.” 32 C.F.R.
§ 1900.34(¢)(2) (providing for expedited proce 5sing when “the
information is relevant to a subject of public urgency concerning an: actual
or alleged Federal government activity™); see afse 32 C.F.R.
§ 286.4(d)(3)(ii)(A); 22 C.I.R. § 171.12(b)(2)(1); 28 C.F.R.
§ 16.5(d)(1)iv).

A The ACLU is an organization primarily engaged in
disseminating information ivi order to inform the public
about actual or alleged government activity.

The ACLU is “primarily engaged in disterminating information™
within the mcaning of the statute und relevant régulations, 5 U.S.C.
§ 552(a)(6XENVXTT); 32 C.F.R. § 1900.34(c)(2); 28 C.F.R,
§ 16.5(d)(1)(ii); 32 CF.R. § 286.4(d)(3)(ii); 22 C.FR. § 171.12(b)(2). See
ACLUv. Dep 't of Justice, 321 T Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential interest (o a segment of the public, dses its editorial skills to
turn the raw material into a distinet work, and distributes that work to an
audience™ is “primarily engaged in disseminating information” (internal
citation omitted)); see also Leadership Confererice on Civil Righis v,
Gonzales, 404 F. Supp, 2d 246, 260 (D.D.C, 2005) (finding Leadership

4
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Conference—whose mission is "o serve as the site of record for relevant
and up-to-the-minute civil rights news and information” and to
“disseminate[] information regarding civil rights and voting rights to
cducate the public |and] promote effective civil rights laws”—to be
“primarily engagcd in the dissemination of in ormation™),

Dissemination of information about aclual or alleged government
activity is a critical and substantial cormponeny of the ACLU’s mission and
work. The ACLU disseminates this informatipn to educate the public and
promote the protection of civil liberties. The CLU’s regular means of’
disseminating and editorializing information obtained threugh FOIA
requests include: a paper newsleiter distributed to approximately 450,000
people; a bi-weekly electronic newsletter distributed to approximately
300,000 subscribers; published reports, books, pamphlets, and fact sheets;

AMERIZAN EwviL LingATis a widely read blog; heavily visited websites, i cluding an accountability
UNSIIN FOUNDATION microsite, hltp://www.aulu.org/accountability; and a video series.

The ACLU also regularly issues press releases (0 call atteéntion to
documents obtained through FOTA requcsts, ag well ag other breaking
news? ACLU attorneys arc interviewed frequ ntly for news stories about
documents released through ACLU FOIA requests.’

: See, ¢z, Release, American Civil Liberties Union\Documens Show FBY Mornitored
Bay Area Occupy Movemen, Sept. 14, 2012, hup.//ww .aclu.org/node/36742; Press
Release, American Civil Liberties Union, FOIA Documdnis Show FBJ Using “Mosque
Quireach” for Inselligence Gathering, Mar. 27, 2012, h p:/iwww.aclu,org/mational-
sccurity/foia-documcnts~show-’tbi-usi'ng-mmzquemutrea h-imelligcnce-gatlxering; Press
Release, American Civil Liberties Union, FO/4 Docum ts Show FBI Hlegally
Collecting Intelligence Under Guise of "Community Oufreach,” Dee. 1,2011,
hnp://www.aclu.org/natio‘nal-security/foin-documents—Sl ow-tbi-illegally-collecting-
intelligcnc-e-under-guz’se-connnunity; Press Relcase, American Civil Liberties Union,
FOIA Documents from FBI Show Unconstitutional Racigl Profiling, Oct. 20, 2011,
http://www.aclu.org/national-secwity/foiu-docum ents-fb}-show-unconstitutional-racial-
profiling; Press Release, American Civil Libertics Union] Documeny Ohtained by ACLU
Show Sexual Abuse of Imnrigration Detdiners is Widesprizad Nationul Problim, Oct. |9,
2011, hap:/Awww.aclu, org/imnigrants-rights-prisoners-r ghis-prisoners-
rights/documcnts-obtaincd-ac!u‘—show-sexualwabusc; Press Releuse, American Civil
Liberties Union, New Lvidence of Abuxe at Bugram Undbrscores Need for Full
Disclosure About Prison, Says ACLU, June 24, 2009, p//www, aclu.org/national-
securily/new—evidcnce«abusc-bu;,'ram-undcrscores-necd- 1I-disclosure-about-prison-
says-aclu. )

' See, e.g, Carrie Johnson, Delay in Releasing CIA Riport Is Sought; Justice Dep's
Wants More lime 1o Review IG's Findings on Delainee realment, Wash. Post, June 20,
2009 (quoting ACLU staff aitomney Amrit Singh); Peter Rinn & Julie Tate, C14 Misiaken
on “High-Value' Detainee, Document Shows, Wash, Post{ June 16, 2009 ('qilol'ing ACLU
stafl attomey Ben Wizner); Scott Shane, Lawsuits Force. isclosurux by CLA, NY,
Times, June 10, 2009 {(quoting ACLU National Security Broject director Jameal Jaffer);
Joby Warrick, Like £B81, CI4 Has Used Scerer ‘Letters,” Wasgh. Post, Jan. 25, 2008
(quoting ACLU staff altorey Melissa Goodman),

5
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The ACLU website specifically includes features on information
about actual or alleged government activity obtained through FOIA.* For
example, the ACLU maintains an online “Torfure Database,™ a
compilation of over 100,000 FOIA docuinents that allows researchers and
the public to conduct sophisticated searches of FOIA documents relating
1o government policics on rendition, detention, and interrogation.’
Another example js the ACLU’s “Mapping the FBI” portal, which
analyzes, compiles, and makes availuble to the public records obtained
through the ACLUs FOIA requests for information about the FBI’s racial
and ethnic “mapping” of American comumunities. From the Mapping the
FBI portal, users can search the FOIA documents by state and subject
matter in addition to aceessing detailed comm ntary and analysis about the
records and government activities. Beyond wébsites, the ACLU has
produced an in-depth television series on civil liberties, which has
included analyses and explanation of informar on the ACLU has obtained
through FOIA,

The ACLU plans to analyze und dissc
information guthercd through this Request. Tt
sought for commercial use, and the Requcsters
information disclosed as a result of this Reque

¢ record requested is not
plan to disseminate the
t to the public at no cost.’

B. The record sought is urgently needed 1o inform the public
about actual or alleged government activity.

The Revised Report is urgently needed Jo inform the public about
actual or alleged government activi ty; moreover, this document relates to a
breaking news story of general public interest, specifically, the CIA’s
rendition, detention and interregation program hnd its authorization of
abusive techniques after September 11, 2001. $ee 32 C.FR.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.I.R. § 286.4(a)(3)(ii)A);
22 C.ILR. § 171.12(b)(2).

* See. eg., http://www.aclu.org/naﬁ(mul—security/prec ator-drone-foia;
hitp://www aclu, org/national-security/anwar-al-awlaki-fd la-request;
hup:/rwww ac lu.org/mappingthefbi; bttp://veww acl u.orgnational-security/bagram-foie;
heip/rwww.aclu, urg/safefrec/lorture/csrifoia.huml;
http://www.aclu.org/satéﬁ'ee/nsaspymg/30022re5200602157.html;
hrtp://www.aclu.org/patriozfoia; hitp://www.aclu.org/spyfiles; and

hl‘lp://www.nclu.org/safc!’rcc/nationaIsucurityleners/32-14'Dre52007 1011 html,

3 hitp.//www.torturedatabuse.org.

¢ In uddition  the national ACLU offfices, therc are 53 ACLY affiliate and' national
chapter oltices located throughout the Uniled States and Puerto Rico. These offices
turther dissemimate ACLU material to local resideis, schpols, and organizations through
& variety of means, including sheir own websites, publications, and newsletiers, Further,
the ACLU makes archived materials available at the American Civil Liberties Union
Archives al Princeton University Library.
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We make this Request to further the pLLbﬁC’S understanding of the
CIA’s program and the role of senior officials|in conceiving of and
authorizing the use of abusive interrogation teghniques in the wake of
September H, 2001. The public has and continues to manifest an abiding
interest in the conduct of the CIA and other executive agencies with
respect to individuals seized, detained, and intprrogated for
counterterrorism purposcs. While U.S., intelligence officials have
acknowledged that the CIA used harsh and cogreive interrogation
techniques, Congress’s investigation sets forth| the most comprchensive
account to date ol’ what happened and why, and it is imperative that its
findings be made public.

Over the past eighteen months, nationa) news stories have
highlighted the significance of the SSCI inves gation for the public
record. In the run-up to the Committee voté ol the Initial Report in
December 2012, « host of articles and editoriall were published
emphasizing how important it is for the results|of the 88CI’s investigation
to be made public. Se¢, ¢.g., Ed Pilkington, Sepate Under Pressure to
Release Mammoth Report on Cig Interrogation, The Guardian (U.K)),
Dec, 13, 20132, http://bit,ly/VECh2J; Carolyn ochhead, Dignne Feinstein
Torture Report May Conflict with Bin Laden ovie, SFGate Blog, Dec,
11, 2012, htip://bit.ly/USwxpl; Matt Bewig, Senate Report on CIA Torture
Techniques May Remain Secrer, AllGov, Dce, 10, 2012,
http://bitly/VLaX WE; Jim Kour, Senate Dem crats Urge Probe of CI4
Interrogations During Bush Years, Bxaminer, Dec, 7, 2012,
http://exm.ne/TZTQuk; Mark, Hoscnball, Senators to Vote on Probe of CIA
Interrogation Program, Reuters, Dec, 6, 2012, hap://reut.rs/Rbul.3T;
Editorial, Our View: Snowe, Commitiee Should Release Torture Report,
Portland Press Herald, Nov. 23,2012, hitp://bit 1Iy/RYpVnf,

Similarly, during the weeks leading up to and following the
Committee’s declassification vote, nationwide gnedia outlets have
continucd to emphasize the critical importance 0f the Revised Report.

See, e.g, Bradley Klapper, Feinstein Asks White House to Edit Torture
Report, Associated Press, Apr. 8, 2014, http://bit.ly/1kwLrB1; David S.
Joachim, Senate Panel Votes to Reveal Report dn C.1A. Interrogations,
N.Y. Times, Apr. 3, 2014, http://nyti.ms/lecjlaR; Ali Waikins, Marisa
Taylor, & David Lightman, Senate Panel fiinds CIA Hlegally Interrogared
Terror Suspects After 9-1 1, McClatchy, Apr. 3,014,
hup://bitly/19zYEXj; David Ignatius, A Torturdd Debare Berween
Congress and the CIA, Wash. Post, Apr. 1, 2014 » htip://wapo.st/1hEjfEg;
Marisa Taylor & David Lightman, C/4’s Harsh Interrogation Tactics
More Widespread Than Thought, Senate Investigarory Found, McClatehy,
Apr. 1, 2014, hup://bit.ly/ lhmoXPY; Greg Miller, Adam Goldman, &
Ellen Nukashima, Cid Misied on Interragation Program, Senate Report
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Says, Wash. Post, Mar. 31, 2014, hitp://wapo. st/lecujNM; Bradley
Klapper, Senate Report: Torture Didn't Lead o Bin Laden, Associated
Press, Mar. 31, 2014, http://bitdy/1i5ZD0t; Mhrk Mazzei, Senate Asks

C.LA. 1o Share Its Report on Interrogations, N.
http://nyti.ms/1 cetXqk.

The contents of the Revised Report will inform urgent and ongoing

Y. Times, Dec. 17,2013,

debate about the CIA interrogation program. The Revised Report
provides “the public with a comprehensive nafrative of how torturc
insinuated itself into U.S. policy,” & narrative that “is of more than

historical interest” as the nation’s lawmakers 3

ove forward. Edirtorial,

Free the Torture Report, L.A. Times, Apr. 27, 2012,

http://lat.mas/IMBMZ9.

Expedited processing should be granted.

1. Application for Waiver or Limitation o Fees
A Release of the record is in the .()Eblic interesy.

We request a waiver of search, review, jand reproduction fees on

the grounds that disclosure of the requested redord is in the public interest

beeause it is likely 1o contribure significantly ¢
of the United States government’s operations

the public understandin g
activitics and is not

primarily in the commercial interest of the requester. 5 U.S.C,

§ 552(a)(4)(A)(i); 32 C.F.R. § 1900.13(b)(2):
C.F.R. § 286.28(d); and 22 C.FR. § 171.17,

The Revised Report will significantly ¢
understanding of the government's operations

28CFR. §16.11(k); 32

atribute to public
r activities. Moreover,

disclosure is not in the ACLU’s commercial interest. Any information

obtained by the ACLU as a result of this FOIA request will be available 1o

the public at no cost. See 32 CF.R. § 1900.13
§ 16.11(k); 32 CF.R. § 286.28(d): 22 CFR. §

Thus, a fee waiver would fulfill Congre

amending FOIA. See Judicial Waich Inc. v. R sorti, 326 F.3d 1309, 1312

(D.C. Cir. 2003) (“Congress amended FOIA to
construed in favor of waivers for nonconumerci
quotation marks and citation omitted)y; OPEN (
Pub. L. No. 110-175, § 2, 121 Stat. 2524 (findix
secrecy, is the dominant objcctive of the Act,” g
v. Rose, 425 U.S. 352, 361 (1992)),

)(2); 28 C.F.R,

171,17.

§'s legislative intent in

nsure that it be liberally
d requesters.” (internal
overnment Act of 2007,
1g that “disclosure, not
uoting Dep 't of Air Force

UNCLASSIFIED -

P.9711

L~




Case 1:13-cv-01870-JEB Document 39-1T Filed UI/217T5 PaUT SO Ul 8 —

C06191816p3:54 Fram: UNCLASSIFIED TO: 7936133007 P.18-11

B, The ACLU qualifies as representative of the news mediq,

A waiver of search and review feos is warranted because the
ACLU qualifies as a “representative of the negws media™ and the Revised
Report is not sought for commercial use. SUS.C. § 552(a)(4)(A)(ii); see
also 32 C.I.R. § 1900.02(h)(3); 28 C.F.R. § 16.11(k); 32 C.F.R.
§ 286.28(d); 22 C.F.R. § 171.17. Accordingly, fees associated with the
processing of this request should be “limited fo reasonable standard
charges for document duplication,”

The ACLU meets the statutory and re tlatory definitions of a
“represemtative of the news media” because ilfis an “entity that gathers
information of potential interest to a segment Of the public, uses its
cditorial skills to turn the raw materjals into adistinct work, and

A distributcs that work to an audience.” 5 U.S.Q. § 352(a)(D(A)Gi)(TI); see

Uiion Loumuamion ulso Nar'l Sec. Archive v. Dep’t of Def,, 380 H2d 1381, 1387 (D.C. Cir.
1989); of” Am. Civil Liberties Union v, Dep't df Justice, 321 F. Supp. 2d
24, 30 n.5 (D.D.C. 2004) (finding non-profit public intcrest group 1¢ be
“primarily cngaged in disseminating informati n”). The ACLU is a
“representative of the news media” for the sanje reasons that it is
“primarily engaged in the dissemination of infprmation.” See Flec,
Privacy Info. Ctr, v. Dep't of Def., 241 F. Supp. 2d 5, 10~15 (D.D.C,
2003) (finding non-profit public intcrest group that disseminated an
clectronic newsletter and published books was a “representative of the
news media” for FOLA purposes).’ Indeed, th¢ ACLU recently was held
1o be a “representative of the news media.” Sd v. Women's Action
Network v. Dep't of Defense, No. 3:11CV153 (MRK), 2012 WL
3683399, a1 *3 (D. Conn. May 14, 2012); see g4iso Am. Civil Libertiey
Union of Wash. v. Dep't of Justice, No. C09—0 42RS1., 2011 WI, 88773 1,
at *10 (W.D, Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“representative of the ncws media”), reconsidered in part on other
grounds, 2011 WL 1900140 (W.D. Wash. Ma 19,2011).

*x &

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing Within ten (10) calendar
days. See SUS.C, § 552(a)(6)(E)iX1); 32 C.F.R, § 1900.21(d); 28

-—

7 On uccount of these factors, fees associated with re poading to FOIA requests are
regularly waived for the ACLU. For example, in October 2013, the Stute Department
granied a fee waiver to the ACLU with Fespect [0 a requgst for documents concerning the
United States’ targeting killing program. In June 20 13, the National Security Division of
the Department of Jastice granted a fee waiver to the ACLLU with TeSpect 10 u request for
documents relating to standards govemning intelligence cliection and the Divigion’s
interprotation of an executive order. Since at least 2002, lbovernment agencies. ranging
trom the Department of the Navy to the Department of C mmenrce have granted the
ACLU fee waivers in connection with irs FOIA requests.

9
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C-FR-§16.5(d)(4); 32 CE.R. § 286.4(d)(3);[22 C.F.R, § 171.12(b).

[f the request is denied in whole or in art, we ask that you justify
all withholdings by reference to specific exemptions to the FOIA, Wec
also ask that you release all segregable portiops of otherwise exempt
material.

We reserve the right to appeal a decision to withhold any
information or to deny a waiver of fees.

Please fuarnish the applicable records to:

Ashley Gorski

Amcrican Civil Liberties Union
AMERILAN CaviL LIDERTIES ]25 Broud Strcel
URION EOUNDATION 18th Floor

New York, NY 10004

Thank you for your prompt attention tg this matter.

L hereby certify that the foregoing is trye and cormrect to the best of
my knowledge and belief. See 5 U.S.C. § 552 ;a)(ﬁ)(E)(vi).

Al
‘Ashley G:qu—

American Civil Liberties Union
lf!‘oundatitn
125 Broad Street
18th Floar
New York, NY 10004
Tel: 212.284.7305
Fax: 212.549.2654
Email: agprski@aclu.org

10
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‘The Hanorsble Lean Panetta
- Director _
. Central Intelligence Agency
.~ Washington, D.C. 20505

Dear Director Panetta: S

In o letter dated March 26, 2009, the Senate Select Copmittes on' ]

Intelligence (the Committse) informed the Ceatral Intelligence Agency (C1A) of its

. intention to'conduct s thorough review of the CIA's detention and interrogation
program.  Thé letter included terms of reference approved by the Committee, as
Il 434 Gociunedhfeubit. + . . a0

- . Toconduct our work in 2 comprehensive and timely matter, the Committee
requires acoess to unredacted materials that will include the names ofnon< .,
supervisory CIA officers, lisison partners, black-site locations, oroontain -~
cryptonyms or pseudonyms. We appreciate the CIA’s concern over the seasitivity.
of this infarmation: ' Our staff has had mumerous discussions with‘Agency officials .
o identify appropriate procedures by which we can obtain the information needed

- -for the study in 'way that meets your security requirements. We agreethat the -

- Committee, including its staff, will conduct the study of CIA’s detention and

interrogation program under the following procedures and understandings:

1. Pursuant to discussions between the Committee and CIA about anticipated
staffing requirements, the CIA will provide all Members of the Committee -
and up to 15 Committee staff (in addition to our staff dircctors, deputy staff
directors, and counsel) with access-to unredacted responsive information. - In
addition, additional cleared staff may be given access to small porfions of
the vnredacted information for the purpose of reviewing specific documents -
or conducting reviews of individual deteinees. These Cammittes staff have -
or will have signed stindard Sensitive Compartmented Infortnation non-
disclosure agresmants for classified information in the ’



C

2. CIA will mak unredacted responsive operationsl files, es that ermis~
lonal Security Act of 1947 (50 U.S.C.

* provide unredacted copies of those
{. Responsive documents other than those contained.in npenhom! ﬁlestbat do =
not identify the names of non-supervisory CIA officers, lisison partoérs; or -

 The Honorable Leon Panetts
- June2,2009 -

‘defined in Section 701(b) of the National _
431(b)), available 1 a secure Agency electraric Reading Room fatility

- (Reading Roor) which will permit Committee staff eleciranic search, sort,
filing, and print capability. b W ¥

If responsive documents other than those cantained in operational files

identify the names of non-supervisary CIA officers, lisison partners, or -

black-site locations, or contain cryptonyms or pseudenyms, CIA will
doctments at the Reading Room.

black-site locaticns, or'contain cryp | :
available to the Committec in the Commitee's Sensitive Compartmented
Information Fecility (SCIF), unless other errangements are made. . . il

. m“’lﬂmdeﬁm-alonccompuwmem the Reading Room with
2network drive for Committoe staff and Members. This notwork drive will
be segregated from CILA networks to allow access only to Committee staff

and Members. The only CIA employess or contractors with access to this
wmpmm&mﬁu&mmﬁmﬁmmhﬁoloymnndmwﬂj :
not be permitted to copy or otherwise share information from the system

‘with other personnel, excent as otheriwise authorized by the Committee.

Any docummtsgammd onthpnetwuck drive referenced in paragraph 5, as

well as any other notes, documents, draft and final recommendations, reports

or other materials generated by Committee staff or Members, are the.
property of the Committes and will be kept at the Reading Room solely for
secure safekesping and ease of reference. These documents remain
congressional records in their entirety and disposition and control over these
records, even after the completion of the Committes’s roview, fiess '
exclusively with the Committee. As such, these records are not CIA recards
under the Freedom of Infarmation Act ar any other law. The CIA maynot

_SECRET- _
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mbgrmﬂ:uamcmdsmmmmrdsﬁhngsjm;mdmym
dlmmmorwpylbm,ormﬁmnfwanypmpmwﬂbmnﬂmmr
written suthorization of the Committee. The CIA will return the recards to.

memmmwwwymmumhammmmm
paragraph 9. Jf the CIA receives any request or demand fnr sccess to thesé
momdaﬁnmuuﬁdatheCL&mdwﬂwhudomoﬂufomaumMm-any _

other authority, the CIA will immedistely notify the Committee and will
Wmﬁmwmmmmmmm

a:ecunmashnal,notmm
A CIAwil!pmvidetbeCammimwﬂhlwknblemhmmm as
required, in the Reading Room. - 3 o
;..IfCommmmﬁ‘zdmnﬂesCIA-gmamddomma'mmdsmda F
avaﬂablemﬁekeadnanomthatstnﬁ'wouldlﬂmtohnwmﬂab]emthz
Committee SCIF, the Comnﬁmmﬂrequesmdmted versions ofthose

documents or materials in writing. Committee staff will not remove such -
ClA-genersted documents ormatmalsﬁnmﬂacebcwmckmdmg Room _

- facility without the agresment of CIA.

; Toﬂ:emtantCommﬂwstaﬂ‘aeduhmnnveﬁmﬂnMngRoommy
notea,docmncnts,dmﬂandﬁmlremmmdanmmpmorothu
'mnrmalsgmmmdbyCommiﬂeoMnmbersormECnmmmoemff“ﬂl
msmthurhmnmdomm«:ts.dnnmdﬁnalmmmdmons, :
or other materials do not identify the names of nan-supervisory ClA aﬂicm,
. hmsonpmmmbhck-snelomnms,mmmnﬁypmmmor '

. pseadonyms, Ifmwedmummmwmchmfmmﬁon,&mm&mm&‘_
vaﬂrequestmatCIAoonductaclamﬁcahonmmwmmdmﬂwabov& TR
'Woed&d:gbn&ofmfannahmﬁnmthcm@malsoﬂaplmmch

mformauunmthmmdemmesumm;omﬂybythe

"Cqmnuwaeand:hem
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_ Anydmummwowmﬂmdmwod&omthzmdmgmpmwtoq p
W&?wlﬂﬁlf&mﬁm&e@mmmmﬁsﬁ

mdﬂomdoncmnnummlﬂdm m:dm-Commmaamumy

[

i 7 - 10. Anynntas daummls.dmﬁandﬁwmnmmdauam.mpmm‘oﬂw
; - - materials prepared by Committee Members or Staff based on informatior
i accossed in the Reading Room will be prepared and sioted on TS//SCI

‘Systems, Sunhmmmmﬂcarryﬂmhsghestclmﬁmnmofmyoﬁhe :
undaiymgsommm!ah.lﬂhe&mimewqbwpmduoudocumm '

that carries a different classification than the lying source material, the .
Commhteemllmbmutthatdommenttom orﬁ‘uppmpmaetnthsmﬂ,
for classification wmwmd.i‘f nacmny redaction. etk :

; ; Nl 11 'IheReadngmmwﬂlbeavaﬂableﬁumﬁ?OmeOﬂhm oﬁnial

; : govemment business days, Monday threugh Friday, If Committee stnﬁ'

| requires additional time or weekend wark: is required, Committee: smffwill

| ' Memmmwmmpammelwnhumud\advmnouwu :

- | 12 ThaCommueewﬂjniumonalmmyraquemﬁardomantsm'mfommncn
mmmngmdmﬁmllmmndmmmqucsmnwﬂmg e ot

13, AHCummueesmﬂ‘grmwdmmmthaRmdngoomshanmcmveand
hdgereoeh:tofaCMsmmybnsﬁngpnortorewmgCIA RNl S
dommentsattheReadngoom. _ LR l :
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| | - The Honorable Leon Panetta

L We anhcxpnta'dutagmmentto these eondiiions-\yi'll address your concerns
aboutComm?ugemcass to unredacted materials responsive to the Committee’s
documfnt request. We loak forward to immediate staff access to those materials.

I . : :
| . Inaddition, we expect that the discussions and agreements pver access 1o the
| . study information are = matter restricted to the Congress and the Executive branch
| - As such, tieither this letter nor derivative documents may be provided or presented

| tOCIA'S]' - . : i 2 . 7 N : - E
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UNCLASSIFIED Direstor of Oflirs of

Congrossional AfFdirca

R Tor b l

e ‘Mark David Agrasi

[

Pleasa respond to *Grannis, D o o o
{Intelligencs )"

'/ﬁj) i Fr?ﬂnf&‘-_. D(Inleﬂigencej.&'.u:u;;..-.:lzj :]:S_SCI report, reading /
0y Lt 12A3ENE OT T~ : =

[“"v';'mf)—ocumenl has beeqr.;&l-r'c;\ived. Click "Retrieve” button to retrieve document contents and
attachments. ****7]

CLASSIFICATION: UNCLASSIFIED

The SSCI approved today its report on CIA Detention and Interrogation.

Per the motion adopted by the Committee, we will be transmitting to the White House, the ODN, the CIA,
and the Department of Justice a limited number of hard copies of the report for review.

We will send an official transmittal letter tomorrow..

However, by explicit instruction of the Chairman, and as specified in the motion, we will only provide
copies of the report to specific individuals who are identified in advance to the Chaiman (through me).

Regards,
David

David Grannis
Staff Director

Senate Select Commitiee on Intelligence

UNCLASSIFIED
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United States Senator Dianne Feinstein

Apr 03 2014

Intelligence Committee Votes to Declassify Portions of
CIA Study

Washington—Senate Intelligence Committee Chairman Dianne Feinstein
(D-Calif.) released the following statement after the committee voted to
declassify the executive summary and conclusions of its landmark report on
the CIA’s Detention and Interrogation Program:

“The Senate Intelligence Committee this afternoon voted to declassify
the 480-page executive summary as well as 20 findings and conclusions
of the majority’s five-year study of the CIA Detention and Interrogation
Program, which involved more than 100 detainees.

“The purpose of this review was to uncover the facts behind this secret
program, and the results were shocking. The report exposes brutality
that stands in stark contrast to our values as a nation. It chronicles a
stain on our history that must never again be allowed to happen.

“This is not what Americans do.

“The report also points to major problems with CIA’s management of
this program and its interactions with the White House, other parts of
the executive branch and Congress. This is also deeply troubling and
shows why oversight of intelligence agencies in a democratic nation is so
important.

“The release of this summary and conclusions in the near future shows
that this nation admits its errors, as painful as they may be, and seeks to
learn from them. It is now abundantly clear that, in an effort to prevent
further terrorist attacks after 9/11 and bring those responsible to
justice, the CIA made serious mistakes that haunt us to this day. We are
acknowledging those mistakes, and we have a continuing responsibility
to make sure nothing like this ever occurs again.

“The full 6,200-page full report has been updated and will be held for
declassification at a later time.

“I want to recognize the tireless and dedicated work of the staff who
produced this report over the past five years, under trying
circumstances. They have made an enormous contribution. I also thank

http://www.feinstein.senate.gov/public/index.cfm/press-releases?ID=de39366b-d66d-4f3e-... 1/21/2015
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the senators who have supported this review from its beginning and
have ensured that we reached this point.”

Background

The report describes the CIA’s Detention and Interrogation Program
between September 2001 and January 2009. It reviewed operations at
overseas CIA clandestine detention facilities, the use of CIA’s so-called
“enhanced interrogation techniques” and the conditions of the more than 100
individuals detained by CIA during that period.

The executive summary, findings, and conclusions—which total more than
500 pages—will be sent to the president for declassification review and
subsequent public release. President Obama has indicated his support of
declassification of these parts of the report and CIA Director Brennan has
said this will happen expeditiously. Until the declassification process is
complete and that portion of the report is released, it will remain classified.

The Senate Intelligence Committee initiated the study of CIA’s Detention
and Interrogation Program in March 2009. Committee staff received more
than 6 million pages of materials, the overwhelming majority of which came
from the CIA, but also included documents from the Departments of State,
Justice and Defense. Committee staff reviewed CIA operational cables,
memoranda, internal communications, photographs, financial documents,
intelligence analysis, transcripts and summaries of interviews conducted by
the CIA inspector general while the program was ongoing and other records
for the study.

In December 2012, the committee approved the report with a bipartisan vote
of 9-6 and sent it to the executive branch for comment. For the past several
months, the committee staff has reviewed all comments by the CIA as well
as minority views by committee Republicans and made changes to the report
as necessary to ensure factual accuracy and clarity.

HiH
Permalink: http://www.feinstein.senate.gov/public/index.cfm/2014/4/senate-

intelligence-committee-votes-to-declassify-portions-of-cia-detention-
interrogation-study

http://www.feinstein.senate.gov/public/index.cfm/press-releases?ID=de39366b-d66d-4f3e-... 1/21/2015
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
AMERICAN CIVIL LIBERTIES UNION, )
and AMERICAN CIVIL LIBERTIES )
UNION FOUNDATION, )
)

Plaintiffs, ) Civil Action No. 1:13-cv-01870 (JEB)
)
v )
)
CENTRAL INTELLIGENCE AGENCY,et )
al. )
)
Defendants. )
)

DECLARATION OF JULIA E. FRIFIELD

Pursuant to 28 U.S.C. § 1746, 1, Julia E. Frifield, declare and state as follows:

1. I am the Assistant Secretary of the Bureau of Legislative Affairs (“H”) of the U.S.
Department of State (“Department”). In this capacity, I am responsible for advising the Secretary
of State on legislative matters, and directing the staff of H. Prior to holding this position, I
served as Chief of Staff to U.S. Senator Barbara Mikulski.

2 H coordinates legislative activity for the Department and advises the Secretary,
the Deputy Secretaries, and other Department principals on legislative strategy. H facilitates
effective communication between Department officials and the Members of Congress and their

staffs. H works closely with authorizing, appropriations, and oversight committees of the House
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and Senate, as well as with individual Members that have an interest in Department or foreign
policy issues.

3 Through the exercise of my official duties, I am familiar with this civil action and
the underlying Freedom of Information Act (“FOIA”) request at issue. The purpose of this
declaration is to explain the Department’s receipt, treatment, and handling of the record sought,
the full revised Senate Select Committee on Intelligence’s report, Study of the CIA’s Detention
and Interrogation Program (“SSCI Report™). Additionally, this declaration details the
instructions the Department has received from Congress regarding treatment of the report.

4, This declaration is based on my personal knowledge and information acquired in

my official capacity in the performance of my official functions.

PLAINTIFF’S FOIA REQUEST

5. I have been informed that, by letter dated May 6, 2014, the American Civil
Liberties Union and the American Civil Liberties Union Foundation (“Plaintiffs”) submitted a
FOIA request to the Department, excerpted in relevant part below:

“Requesters seek the disclosure of the updated version of the Senate
Select Committee on Intelligence's report, Study of the CIA's Detention
and Interrogation Program (the "Revised Report"). See Letter from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
http://bit.ly/OKXyvw (describing the Revised Report).”

6. Plaintiffs filed a second amended complaint in this lawsuit to compel the

Department’s production of the report on June 5, 2014.

ACLUv. CIA et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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THE DEPARTMENT’S RECEIPT AND TREATMENT OF THE SSCI REPORT

7. By cover letter dated December 10, 2014, Senator Dianne Feinstein, then
Chairman of the Senate Select Committee on Intelligence, transmitted to President Barack
Obama the “full and final” version of the SSCI Report. Numerous Executive Branch officials
were copied on the letter, including Secretary of State John F. Kerry. Prior to the issuance of this
letter, the Department had never received the full updated version of the SSCI Report. In the
letter, Senator Feinstein requested that the report be made available to Executive Branch
agencies “as appropriate to help make sure this experience is never repeated.”

8. On December 12, 2014, the Feinstein letter and a compact disc (“CD”) were
hand-delivered by an official from SSCI to a Department official within H’s Office of Senate
Affairs. The CD was classified at the Top Secret level and marked as containing Sensitive
Compartmented Information (“SCI”), as labeled on the inner envelope holding the CD. SCI
refers to a method of handling certain types of classified information related to specific national
security topics, particularly intelligence sources, analysis, and methods. The inner envelope
containing the CD was never opened, and the CD was immediately placed into a secure storage
facility. It was later transferred to a secured location within the Bureau of Intelligence and
Research (“INR”), which is the focal point for receiving and storing sensitive compartmented
classified information. The inner envelope containing the CD remains sealed and the
Department has marked the outer envelope “Congressional Record — Do Not Open, Do Not
Access.”

9. Since receiving the CD in the Department, the contents of the disc have never
been opened, accessed, or read, as indicated by the fact that the inner envelope remains sealed.

Neither the CD nor its contents have been integrated into the Department’s files or records

ACLUv. CIA et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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systems. To the extent certain individuals have handled the CD, it has been for the sole purpose
of ensuring it is properly and securely stored.

10. By letter dated January 14, 2015, the current Chairman of the Senate Select
Committee on Intelligence, Senator Richard Burr, sent a letter to President Obama, cc’ing
Secretary of State John F. Kerry, among others. In this letter, Chairman Burr made it clear that
he considers the report “to be a highly classified and committee sensitive report,” and that “[i]t
should not be entered into any Executive Branch systems of records.” Accordingly, he requested
that the SSCI Report be returned to the Committee and that, should Executive Branch officials

wish to view the report, the Committee would attempt to make other accommodations available.

HkF

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge. -

Executed this 2.\ day of January 2015, Washington, D.C.

Nadun. Vel d

(| Tulia E. Frifidd

ACLUv. Cl4 et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION,
and AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Plaintiffs, Civil Action No. 1:13-cv-01870 (JEB)
V.

CENTRAL INTELLIGENCE AGENCY, et
al, :

Defendants.

N’ N’ N N N’ N N N N N N N N N

DECLARATION OF MARK H. HERRINGTON
| _:;P,u‘rfsuaﬁt to 28 U.S.C. § 1746, I, Mark H. Herrington, hereby declare under penalty of
perjury that the following is true and correct:
L I am an Associate Deputy General Counsel in the Office of General Counsel
(“OGC”) (Office of Litigation Counsel) of the United States Department of Defense (“DoD”).
| OGC provides legal advice to the Secretary of Defense and other leaders within the DoD. I'am
| respdnsible for, among other things, overseeing Freedom of Information Act (“FOIA™) litigation
involving DoD. I have held my current position since March 2007. My duties include
coordinating searches acrossﬂDoD to ensure thQroughness, reasonableness, and consistency.
'3 The statements in this declaration are based upon my personal knowledge and

u’p‘on my review of information available to me in my official capacity. Specifically, I am the

OGC counsel assigned to this case.
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Purpose of this Declaration

3. I submit this declaration to provide information regarding DoD’s handling of the
record that is the subject of this litigation.

Plaintiff’s Request

4. On May 6, 2014, Plaintiffs requested “the updated version of the Senate Select
- Committee on Intelligence’s report, Study of the CfA 's Detention and Interrogation Program.”
(“SSCI Report™) |
Status

5. At the time of Plaintiffs’ request, DoD did not have a complete version of the
SSCI Report. DoD had previously received a copy of the SSCI Report executive summary
during the classification review conducted by the Executive Branch prior to the release of the
declassified version of that executive summary. DoD first received a copy of the full version in
December 2014 after the SSCI publically released the declassified Executive Summary of the
SSCI Report. The SSCI report was transmitted with a letter dated December 10, 2014, from
Senator Dianne Feinstein, who was then SSCI Chairman.

6. DoD has treated the SSCI Report as a congressional record and continues to do
so. The Report has not been placed within a DoD system of records, it is stored in secure
ylocations, access to it is limited to an small riumber of persons with proper clearance and a need
to know, and access is strictly controlled by the Under Secretary of Defense for Intelligence.

7. Through inter-agency discussions within the Executive Branch, DoD was aware
that the SSCI had been adamant that the draft version of the Report could not be integrated with
agency record filing systems, and that disposition and control over the records, even after the

completion of the Committee’s review, lay exclusively with the Committee. With those

2
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admonishments in mind, DoD has tréated the classified executive summary and this full version
similarly. DoD has two»copies of the full SSCI Report and both are kept in sensitive
compartmented information facilities (“SCIF”s). One is kept in a safe in the SCIF office of the
Under Secretary of Defense for Intelligence. The other copy is ona stand-alone, TOP SECRET
laptop in the SCIF office of the Under Secretary’s principal legal adviser, the DoD Deputy
General Counsel (Intelligence), so that she may address/advise on litigation and other legal
related matters, as necessary. Only the Deputy General Counsel has access to that copy.
Further, given the highly classified nature of the report, broad dissemination throughout DoD is
not possible. |

8.  DoD’s treatment of the full SSCI Report is consistent with all previous indications
from Congress about the use of the Report. DOD ihterpreted the December 10, 2014, letter
from Senator Feinstein as consistent with these caveats, and has continued to treat the Report

consistent with the understanding that the Report remains a congressional record.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of petjury that the foregoing is true
and correct.

Dated this 21st day of January, 2015, in Arlington, VA.

e —

—

“Mark H. Herrington, Esq.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION,
and AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Plaintiffs, Civil Action No. 1:13-cv-01870 (JEB)

V.

CENTRAL INTELLIGENCE AGENCY, et
al.

Defendants.

DECLARATION OF PETER J. KADZIK
ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE AFFAIRS
U.S. DEPARTMENT OF JUSTICE

I, PETER J. KADZIK, hereby declare and state:

1. I have served as the Assistant Attorney General for Legislative Affairs at the
Department of Justice (DOJ or Department) since I was confirmed by the Senate in June 2014.
In the year prior to that, I was a Deputy Assistant Attorney General and then the Principal
Deputy Assistant Attorney General for Legislative Affairs. Prior to joining DOJ, I was in private
practice at Dickstein Shapiro LLP. Earlier in my career, I served as an Assistant United States
Attorney in the District of Columbia. As Assistant Attorney General for Legislative Affairs, I
head the DOJ’s Office of Legislative Affairs (OLA), which is responsible for managing the
Department’s relationship with Congress. OLA represents the Department in communications to
Congress and articulates congressional interests and priorities to Department leadership. This

involves communications about legislative, oversight, and other matters of interest to Members
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of Congress. In particular, [ interact regularly with Members and staff of the Senate Select
Committee on Intelligence (SSCI) about legislative and oversight matters.

2, Through the exercise of my official duties, I am familiar with this civil action and
the underlying Freedom of Information Act (“FOIA”) request. The purpose of this declaration is
to explain DOJ’s receipt and treatment of the document at issue in this litigation — the current
version of the full report authored by SSCI concerning the CIA’s former detention and
interrogation program (the “Full Report™).

3. The statements in this declaration are based on my personal knowledge and
information made available to me in my official capacity.

PLAINTIFE’S FOIA REQUEST

4. By letter dated May 6, 2014, the plaintiffs in this case submitted a FOIA request
to DOIJ, seeking “the updated version of the Senate Select Committee on Intelligence’s Report.”
A true and correct copy of this letter is attached hereto as Exhibit A. On May 22, 2014, Vanessa
Brinkmann, Senior Counsel in the Office of Information Policy, responded on behalf of OLA
that, “the Central Intelligence Agency (CIA) is the agency best suited to respond to your request.
['understand that you have already submitted your request to the CIA. That agency will respond
to you directly if it has not done so already.” A true and correct copy of this letter is attached
hereto as Exhibit B. On June 5, 2014, the plaintiffs amended their prior complaint in this lawsuit
to seek the release of the “Updated SSCI Report,” and added DOJ as a defendant on that claim.
DOJ has interpreted this to refer to the most current version of the Full Report — the December
2014 version, which is the only updated version of the Full Report that DOJ has received since

DOJ was added as a defendant in this lawsuit.
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DOJ’S RECEIPT AND TREATMENT OF THE FULL REPORT

5. I am informed that on December 12, 2014, a former member of my staff received
two copies of the Full Report by hand delivery from a SSCI Security Officer. One copy was for
DOJ; the other copy was for the Federal Bureau of Investigation (FBI). Each copy was
accompanied by a December 10, 2014 letter from SSCI Chairman Dianne Feinstein to the
President. The package is classified as “Top Secret/Sensitive Compartmented Information
(“TS/SCI”) with additional classification markings for the applicable codeword. SCI is
classified information concerning, or derived from, intelligence sources, methods, or analytical
processes requiring handling within formal access control systems. SCI is sometimes referred to
as “codeword” information, and its sensitivity requires that it be protected in a much more
controlled environment than other classified information.

6. The two copies of the Full Report were delivered in a single package containing
two discs. The same former staff member, who was the only member of the OLA staff other
than I who — because of the classification level of the Full Report — had the clearances required
to handle that document, signed for the copies for both DOJ and the FBI, and took the package to
the OLA Sensitive Compartmented Information Facility (“SCIF”) where he opened it and
retrieved the DOJ copy of the Full Report with the accompanying letter. He rewrapped the copy
for the FBI in the original wrapping, the interior of which was marked TS/SCI with the
applicable codeword, placed the DOJ copy in another envelope, marked it with the same
classification markings, as well as “Senate Intel RDI Report,” and immediately placed both
copies into OLA’s SCIF. The CDs themselves were also marked TS/SCI, with the applicable

codeword marking.
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T The copies of the Full Report that OLA received were not distributed further, and
[ am advised that the member of OLA’s staff who signed for the documents and placed them in
the SCIF did not open either of the CD cases, and has not reviewed the documents.

8. [ have not reviewed the Full Report, and the FBI has neither retrieved nor
reviewed its copy of the Full Report, which remains in the OLA SCIF. The DOJ copy of the Full
Report also remains unopened in the OLA SCIF, and has exterior markings that state: “Senate
Intel RDI Report,” “Congressional Record,” and is marked “TS/SCI” with the applicable
codeword marking.

9, The disc itself has not been integrated into any agency records system, although
the cover letter that accompanied it, a copy of a letter from Senator Feinstein to the President,
was separated from the disc and assigned an agency tracking number. The disc itself is

referenced as a classified attachment to the letter.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 21* day of January 2015.

v 1A
PETER J. KADZIK
Assistant Attorney General

Office of Legislative Affairs
U.S. Department of Justice




Case 1:13-cv-01870-JEB Document 39-4 Filed 01/21/15 Page 5 of 17

Exhibit A
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FOUNDATION

OSD/JS FOIA Requester Service Center
Office of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

Office of Information Programs and Services, A/GIS/IPS/RL
U.S. Department of State
Washington, D.C. 20522-3100

Carmen L. Mallon, Chief of Staff

Office of Information Policy

U.S. Departinent of Justice

1425 New York Avenue, N.W., Suite 11050
Washington, D.C. 20530-0001

Re: Request Under Freedom of Information Act /

Expedited Processing Requested

To Whom It May Concern:

Thus letter constitutes a request (“Request™) pursuant to the
Freedom of Information Act (“FOTA™), 5 U.S.C. § 552 er seg., and various
relevant implementing regulations, see 32 C.F.R. § 1900 (Central
Intelligence Agency); 28 C.F.R. § 16.1 (Department of Justice); 32 C.F.R.
§ 286 (Department of Defense); and 22 C.F.R. § 171.10 e/ seq.
(Department of State). The Request is submitted by the American Civil
Liberties Union and the American Civil Liberties Union Foundation
(together, the “ACLU” or the “Requesters™).

! The Americun Civil Liberties Union is a nou-profit, 26 US.C. § 501(c)(4)
membership organization that cducates the public about the eivil liberties implications of
pending and proposed stare and federal lepislation, provides analysis of pendmg and
proposed legislation, directly lobbies legislators, and mabilizes iLs members to lobby their
legislators, The American Civil Liberties Union Foundation is a separate 26 U.S.C,

1
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P.003/011 F-B14

Requesters seek the disclosure of the updated version of the Senate
Select Committee on Intelligence’s report, Study of the CIA 's Derention
and Interrogation Program (the “Revised Report”). See Letter from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
htp://bit.ly/OKXyvw (deseribing the Revised Report).

* k&

In March 2009, the Senate Select Committee on Intelligence

(“SSCT” or “Committee™) began an investigation into the CIA’s post-9/11
program of rendition, secret detention, torture, and other cruel, inhuman,
and degrading treatment of detainees. In the course of its investigation,
the SSCI reviewed six million pages of government records documenting

R S EEE the treatment of detainees in CIA enstody. The SSCI’s intent was to

LM, EOUMATIAN praduce “a detailed, factual descripion of how intertogation techniques
were used, the conditions under which detainees were held, and the
intelligence that was—or wasn’t—gained from the program.” Joint
Statement from Senator Dianne Feinstein, Chairman, Senate Intelli gence
Committee, and Senator Carl Levin, Chairman, Senate Armed Services
Committee (Apr. 27, 2012), hrip://1,usa.gov/IKjkq0.

At the end 0f 2012, the SSCI completed its Study of the CIA’s
Detention and Interrogation Program, which spans more than 6,000
pages, includes 35,000 footnotes, and cost $40 million to produce (the
“Initial Report”). On December 13, 2012, the SSCI formally adopted the
Initial Report. See S. Rep. No. 113-7, at 13 (Mar. 22, 2013). The SSCI
subsequently disseminated the Initial Report to Executive Branch
agencies, Afler reviewing comments by the CIA and minority views of
Committee Republicans, the SSCI made changes to the Initial Report,
which led to the SSCI’s adoption of the Revised Report.

On April 3, 2014, the SSCI voted to send the “Findings and
Conclusions” and “Executive Summary” of the Revised Report to the
Executive Branch for declassificarion review. See Press Release, Sen.
Feinstein, Intelligence Committee Votes 10 Declassify Portions of CIA
Study (Apr. 3, 2014), hup://1 usa.gov/1h1YOkL. In her transmirral letter to
President Obama, SSCI Chairman Senator Feinstein stared that the
Revised Report should be viewed as “the authoritative report on the CIA’s
actions,” and that she would be transmitting the Revised Report to
appropriate Executive Branch agencies. See Letter from Sen. Feinstein to
President Obama, http://bit.ly/OKXyvw.

§ 501(c)(3) organization that provides legal representation free of charge 1o individuals
and orgamzations in ¢ivil rights and civil liberties cases, educates the public about civil

rights and civil libertics issues across the country, and provides analyses of pending and
proposed legislation.
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The Revised Report is of clear and enormous public importance.
The American public has a right to know the full truth, based on a
comprehensive government investigation, about the torture and other
abusive treatment of detainees authorized by officials at the highest levels
of our government. The Revised Report is a crucial part of the historical
record on the United States’ abusive interrogation practices, as well as
current and future public discussion about the CIA’s treatment of
detainees during the administration of President George W. Bush. Indeed,
President Obama urged the Committee to complete the Revised Report
and send it to the Executive Branch for declassification, “so thart the
American people can understand what happened in the past, and that can
help guide us as we move forward,” Jennifer Epstein, Barack Obama
Weighs in on Senare-C14 Flap, Politico, Mar, 12, 2014,

AMERICAN CivIL LIBERTIES http:/fpohtl.caflcprOSL.
UNICN FOUNDATICNK

According to Senator Feinstein, the Revised Report “exposes
brutality that stands in stark contrast to our values as a nation. It
chronicles a stain on our history that must never again be allowed to
happen.” Press Release, Sen. Feinstein, Intelligence Committee Votes to
Declassify Portions of CIA Study, http://1.usa.gov/1hlYOkt. In addition
1o chronicling the CIA’s detention and torture of detainees, the Revised
Report “raises serious concerns about the CIA’s management” of its
detention and torture program. Press Release, Sens. Susan Collins and
Angus King, Collins, King Announce Support for Declassification of
Intelligence Committee Report on C1A Detention & Interrogation Program
(Apr. 2, 2014), http://1.usa.gov/1kws9vl. Specifically, the Revised Repon
“concludes that the spy agency repeatedly misled Congress, the White
House, and the public about the benefits” of the CIA’s torture program.
David S. Joachim, Senate Panel Votes 1o Reveal Report on C.1A.
Inrerrogations, N.Y. Times, Apr. 3, 2014, http:/nyti.ms/1eejlaR; see also
Letter from Sen, Mark Udall to President Barack Obama, Mar. 4, 2014,
htp://bit.ly/1hwpU9p (noting that “much of what has been declassified
and released about the operation, management and effectiveness of the
CIA’s Detention and Interrogation Program is simply wrong. These
inaccuracies are detailed in the 6,300 page Commiltee Study[.]™).

Release of the Revised Report is therefore critical to ensure timely
public access to a congressional investigative report of historic
significance. For much of the last decade, the legality and wisdom of the
CIA’s practices, as well as the resulting harm to individuals’ human rights,
our nation’s values, and our national security, have been matters of intense
and ongoing public debate. A fair public debate of these issues must be
informed by the Revised Report. Other official investigative reports have
been made available to the public: for example, the Senate Armed
Services Committee Report, which concemed the Department of
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Defenge’s invalvement in detainee abuses, was released in full in April
2009. The SSCI’s Revised Report likewise ought to be released.

1. Record Requested

Requesters seek disclosure of the SSCI's recently revised report on
the CIA’s rendition, detention, and interrogation program in the years
following 9/11.

With respect to the form of production, see 5 U.8.C,
§ 552(a)(3)(B), we request that the Revised Report be provided
electronically in a text-searchable, static-image format (PDF), in the best
image quality in the agency’s possession.

Il._Application for Expedited Processing
AMCERICAM CIViL LIBERVIES

i We request expedited processing pursuant to 5 U.S.C.

§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28 C.F.R. § 16.5(d); 32 C.FR.

§ 286.4(d)(3); and 22 C.F.R. § 171.12(b). There is a “compelling need”

for these records, as defined in the statute and regulations, because the

information requested is urgently needed by an organization primarily
engaped in disseminating information in order to inform the public about
actual or alleged government activity. 5 U.S.C. § 552(a)(6)(E)(v); see

also 32 C.F.R. § 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R.

§ 286.4(d)(3)(ii); 22 CF.R, § 171.12(b)(2). In addition, the records sought

relate to a “breaking news story of peneral public interest,” 32 C.F.R.

§ 1900.34(c)(2) (providing for expedited processing when “the
information is relevant to a subject of public urgency concerning an actual
or alleged Federal government activity”); see also 32 C.F.R.

§ 286.4(d)(3)(ii)(A); 22 C.F.R. § 171.12(b)(2)(i); 28 C.F.R.
§ 16.5(d)(1)(iv).

A The ACLU is an organization primarily engaged in
disseminating information in order 1o inform the public
uboul actual or alleged government activity.

The ACLU is “primarily engaged in disseminating information”
within the meaning of the statute and relevant regulations, 5 U.S.C.
§ 552(a)(6)(E)(v)(IT); 32 C.F.R. § 1900.34(c)(2); 28 C.F.R.
§ 16.5(d)(1)(i); 32 C.F.R. § 286.4(d)(3)(il); 22 C.F.R. § 171.12(b)(2). See
ACLU v. Dep’t of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential interest to a segment of the public, uses its editoral skills to
turn the raw material into a distinct work, and distributes that work to an
audience” is “primarily engaged in disseminating information” (internal
citation omitted)); see also Leadership Conference on Civil Righis v.
Gonzales, 404 F. Supp. 2d 246, 260 (D.D,C. 2005) (finding Leadership

4
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Conference—whose mission is “to serve as the site of record for relevant
and up-to-the-minute civil rights news and information” and to
“disseminate[] information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws”—to be
“primarily engaged in the dissemination of information™).

Dissemination of information about actual or alleged government
activity is a critical and substantial component of the ACLU*s mission and
work. The ACLU disseminates this information to educate the public and
promote the protection of civil liberties. The ACLU’s regular means of
disseminating and editorializing information obtained throngh FOIA
requests include: a paper newsletter distributed to approximately 450,000
people; a bi-weekly electronic newsletter distributed 1o approximately
300,000 subscribers; published reports, boaks, pamphlets, and fact sheets;
a widely read blog; heavily visited websites, including an accountability

AMERICAN CIvIL LIBERTIES & s iy
UNIDN FOUNDATION microsite, http://www.aclu.org/accountability; and a video series.

The ACLU also regularly issues press releases to call attention to
documents obtained through FOTA requests, as well as other breaking
news.” ACLU attorneys are interviewed frequently for news stories about
documents released through ACLU FOIA requests.’

* See, e.g., Release, American Civil Liberties Union, Documents Show FBI Monitored
Bay Area Occupy Movement, Sept. 14, 2012, hup://www.aclu.org/node/36742; Press
Release, American Civil Liberties Union, FOI4 Documents Show FBI Using “Mosque
Ourreach” for Intelligence Garhering, Mar. 27, 2012, http://iwww.aclu.org/national-
secur'ity/foia~documams-shnw-fbi-using—mosque-ounﬁanh-intelligence-gath:—:ring; Press
Release, American Civil Libertics Union, FOI4 Documents Show FBI fllegally
Collecting Intelligence Under Guise of “Community Outreach,” Dec. 1,2011,
http:!lwww.acIu.org/nationa]-security!fbia—dncmnenls-show-tbi—il]egally-co!lecting—
intelligence-under-guise-community; Press Release, American Civil Liberties Union,
FOIA Documents from FBI Show Unconstitutional Racial Profiling, Oct. 20, 2011,
hp.//www.aclu. org/national-security/fois-documents-fbi-show-unconstitutional-racial-
profiling; Press Relcase, American Civil Liberties Union, Documents Obiained by ACLU
Show Sexual Abuse of Immigration Detainees is Widespread Narional Problem, Oct, 19,
2011, http://www aclu.org/immigrants-rights-prisoners-rights-prisoners-
rights/documents-obtained-aclu-show-sexual-abuse; Press Release, American Civil
Libertics Union, New Evidence of Abuse ar Bagram Underscores Need for Full
Disclosure Abour Prison, Says ACLU, June 24, 2009, http://www.aclu.org/national-

security/new-evidence-abuse-bagram-underscores-need-full-disclosure-about-prison-
says-aclu,

* See, e.g., Carrie Johnson, Delay in Releasing CIA Report Is Sought; Justice Dep't
Wants More Time to Review IG's Findings on Detainee Treatment, Wash, Post, June 20,
2009 (quoting ACLU staff atorncy Amrit Singh); Peter Finn & Julie Tate, CIA Mistaken
an ‘High-Value' Detainee, Document Shows, Wash. Post, June 16, 2009 (quoting ACLU
staff attorney Ben Wimer); Scott Shane, Lawsuits Force Disclosures by C.LA, NY.
Times, June 10, 2009 (quoting ACLU National Security Project director Jameel] Jaffer);
Joby Warrick, Like FBI, CIA Has Used Secrer ‘Leners,” Wash, Post, Jan. 25, 2008
(quoting ACLU staff attorney Melissa Goodman).

5
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The ACLU website specifically includes features on information
about actual or alleged povernment activity obtained through FOIA.* For
example, the ACLU maintains an online “Torture Database,” a
compilation of over 100,000 FOTA documents that allows researchers and
the public to conduct sophisticated searches of FOIA documents relating
to government policies on rendition, detention, and interrogation.’
Another example is the ACLU’s “Mapping the FBI” portal, which
analyzes, compiles, and makes available to the public records obtained
through the ACLU's FOIA requests for information about the FBI's racial
and ethnic “mapping” of American communities. From the Mapping the
FB1 portal, users can search the FOIA documents by state and subject
matter in addition to accessing detailed commentary and analysis about the
records and government activities. Beyond websites, the ACLU has
produced an in-depth television series on civil liberties, which has

included analyses and explanation of information the ACLU has obtaired
AMECRICAN CIVIL LIBERTIES
UNION FOUNDATION through FOIA.

The ACLU plans to analyze and disseminate to the public the
information gathered through this Request. The record requested is not
sought for commercial use, and the Requesters plan to disseminate the
information disclosed as a result of this Request to the public at no cost.’

B. The record sought is urgently needed to inform the public
abour acrual oy alleged government activiry.

The Revised Report is urgently needed to inform the public about
actual or alleged government activity; moreover, this document relates to a
breaking news story of general public interest, specifically, the CIA’s
rendition, detention and interrogation program and its authorization of
abusive techniques after September 11, 2001, See 32 C.F.R.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.R.R. § 286.4(d)(3Xii)(A);
22 C.F.R. § 171.12(b)(2).

! See, e.g., http://www.aclu,org/national-security/predator-dronc-oia:
hrip://www.aclu.org/national-security/anwar-al-awlaki-foia-request;
hup:/iwww.aclu.org/mappingthefbi; http:// www.aclu.org/national-security/bagram-foia;
htp:/iwww.aclu.org/safefree/torure/csrifoia.html;
http://www.aclu.org/safefree/nsaspying/30022res20060207 heml;
hupi/'www.aclu.org/pamriotfoia; http:/fwww.aclu.org/spyfiles; and
hup://www.aclu.org/safefree/nationalsecurityletters/32140res2007101 1.html.

* hip://www.torturedatabase.org,

® In addition to the national ACLU offices, there are 53 ACLU afliliate and national
chapter offices located throughout the United Stares and Puerto Rico. These offices
further disseminate ACLU material to loca! residents, schools, and orgamizations through
a variety of means, including their own websiles, publications, and newsletiers. Further,
the ACLU makes archived materials available at the American Civil Liberties Union
Archives at Princeton University Library,
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We make this Request to further the public’s understanding of the
CIA’s propram and the role of senior officials in conceiving of and
authorizing the use of abusive interrogation techniques in the wake of
September 11, 2001. The public has and continues 10 manifest an abiding
interest in the conduct of the CIA and other executive agencies with
respect to individuals seized, detained, and interrogated for
counterterrorism purposes. While U.S. intelligence officials have
acknowledped that the CIA used harsh and coercive mtetropation
techniques, Congress’s investigation sets forth the most comprehensive
account to date of what happened and why, and it is imperative that its

findings be made public.
Over the past eighteen months, national news stories have
- highlighted the significance of the SSCI investigation for the public
AMERICAN CIVIL LIMFRTIES i i3 -
UNIDN FOUNDATIGN record. In the run-up to the Committee vote on the Initial Report in

December 2012, a host of articles and editorials were published
emphasizing how important it is for the results of the SSCI’s investigation
to be made public. See, e.g., Ed Pilkington, Senate Under Pressure to
Release Mammoth Report on CLA Interrogarion, The Guardian (U.K.),
Dec, 13, 2012, hutp://bit.ly/VECH2J; Carolyn Lochhead, Dianne Feinstein
Torrure Reporr May Conflict with Bin Laden Movie, SFGate Blog, Dec.
11, 2012, http://bit.ly/USwxpl; Matt Bewig, Senare Report on CIA Torture
Technigues May Remain Secrer, AllGov, Dec. 10, 2012,
htp://bitly/VLaXWE; Jim Kouri, Senate Democrats Urge Probe of CIA
Interrogations During Bush Years, Examiner, Dec. 7. 2012,

http://exm nr/TZTQuk; Mark Hosenball, Senators to Vote on Probe of Cl4
Interrogation Program, Rewters, Dec. 6, 2012, http://reut.rs/Rbul.3T;
Editorial, Qur View. Snowe, Committee Should Release Torture Report,
Portland Press Herald, Nov. 23, 2012, hup://bit.ly/RYpVnf,

Similarly, during the weeks leading up to and following the
Committee’s declassification vote, nationwide media outlets have
continued to emphasize the critical importance of the Revised Report.

See, e.g., Bradley Klapper, Feinstein Asks Whire House to Edit Torture
Report, Associated Press, Apr. 8, 2014, hup://bit.ly/1kwLrB1; David S.
Joachim, Senaie Panel Votes to Reveal Report on C.1A. Interrogations,
N.Y. Times, Apr. 3, 2014, htip://nyti.ms/1zejlaR; Ali Watkins, Marisa
Taylor, & David Lightman, Senare Panel Finds CIA lllegally Interrogated
Terror Suspects After 9-11, McClatchy, Apr. 3, 2014,

http://bit ly/1qzYEX]; David Ignatius, 4 Torrured Debate Berween
Congress and the C{4, Wash. Post, Apr. 1, 2014, http://wapo.st/1hEjtEp;
Marisa Taylor & David Lightman, CI4 's Harsh Interrogation Tactics
More Widespread Than Thought, Senate Investigators Found, McClarchy,
Apr. 1, 2014, http:/bit ly/1hmoXPY; Greg Miller, Adam Goldman, &
Ellen Nakashima, CI4 Misled on Interrogation Program, Senate Report
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Says, Wash, Post, Mar, 31, 2014, http://wapo.st/1eeujNM; Bradley
Klapper, Senate Report: Torture Didn't Lead to Bin Laden, Associated
Press, Mar, 31, 2014, http:/bit.ly/1i5ZD0t; Mark Mazzetti, Senare Asks
C.I.A. 1o Share Its Report on Interrogarions, N.Y. Times, Dec. 17, 2013,
hitp:/myti.ms/1eetXqk.

The contents of the Revised Report will inform urgent and ongoing
debate about the ClA interrogation program. The Revised Report
provides “the public with a comprehensive narrative of how torture
insinuated itself into U.S. policy,” a narrative that “is of more than
historical interest” as the nation’s lawmakers move forward, Editorial,
Free the Torture Report, L.A. Times, Apr. 27, 2012,
http://lat.ms/iImBMZ9.

AMERICAN IV 1 IBERTIES Expedited processing should be granted,
UNION FOUNDATION

111, Application for Waiver or Limitation of Fees

A Release of the record is in the public interesr,

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest
because it is likely to contribute significantly to the public understanding
of the United States government’s operations or activities and is not
primarily in the commercial interest of the requester. 5 U.S.C,

§ 552(a)(@)(A)(iii); 32 C.F.R. § 1900.13(b)(2); 28 C.F.R. § 16.11(k); 32
CFR. §286.28(d);and22CFR.§171.17.

The Revised Report will significantly contribute to public
understanding of the government’s operations or activities. Moreover,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA request will be available to
the public at no cost, See 32 C.F.R, § 1900.13(b}2); 28 C.F.R.

§ 16.11(k); 32 C.F.R. § 286.28(d); 22 C.F.R. § 171.17.

Thus, a fee waiver would fulfill Congress’s lepislative intent in
amending FOIA, See Judicial Watch Inc. v. Rossotri, 326 F.3d 1309, 1312
(D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be liberally
construed in favor of watvers for noncommercial requesters,” (internal
quotation marks and citation omitted)); OPEN Govemment Act of 2007,
Pub. L. No. 110-1735, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
v. Rose, 425 U.S. 352, 361 (1992)).
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B, The ACLU gualifies as a representative of the news media.

A waiver of search and review fees is warranted because the
ACLU qualifies as a “representative of the news media” and the Revised
Report is not sought for commercial use. 5 U.S.C. § 552(a)(4)(AX(i1); see
also 32 C.F.R. § 1900.02(h)(3); 28 C.F.R. § 16.11(k); 32 C.F.R.
§ 286.28(d); 22 C.F.R. § 171.17. Accordingly, fees associated with the
processing of this request should be “limited to reasonable standard
charges for documemt duplication,”

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers
information of potential interest to a segment of the public, uses its
editorial skills to turn the raw materials into a distinct work, and

e distributes that work to an andience,” 5 U.S.C. § 232(a)(4)(A)(Ii)(I0); see

UNION FOUNCALIDN also Nar'l Sec. Archive v. Dep't of Def., 880 F.2d 1381, 1387 (D.C. Cir.
1989); cf. Am, Civil Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d
24, 30 n.5 (D.D.C. 2004) (finding non-profit public interest group to be
“primarily engaged in disseminating information™). The ACLU is 4
“representative of the news media” for the same reasons that it is
“primarily engaged in the dissemination of information.” See Elec.
Privacy Info. Crr. v. Dep't of Def., 241 F, Supp. 2d 5, 10-15 (D.D.C.
2003) (finding non-profit public interest group that disseminated an
electronic newsletier and published books was a “representative of the
news media” for FOIA purposes).” Indeed, the ACLU recently was held
10 be a “representative of the news media.” Serv. Women's Action
Network v. Dep't of Defense, No. 3:11CV1534 (MRK), 2012 WL
3683399, at *3 (D. Conn. May 14, 2012); see also Am. Civil Liberties
Union of Wash. v. Dep 't of Justice, No. C09-0642RSL, 2011 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“representative of the news media™), reconsidered in part on orther
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011).

* ¥ ¥

Pursuant 10 applicable stamte and regulations, we expect a
determination regarding expedited processing within ten (10) calendar
days. See 5 U.S.C. § 552(a)(6)(E)(ii)(I); 32 C.F.R. § 1900.21(d): 28

7 On account of these factors, fees associated with responding to FOLA TEQUASTS are
regularly waived for the ACLU. For example, in Octaber 2013, the State Department
granted a fee waiver Lo the ACLU with respect 1o a request for documents concerning the
United Srates’ targetmg killing program. In June 2013, the National Security Diyision of
the Depariment of Justice granted a fee waiver 10 the ACLU with Tespect to 8 request for '
documents relating to standards goveming intelligence collection and the Division™s
interprefation of un executive order, Since at least 2002, government agencies canging
from the Department of the Navy to the Departmemt of Commerce have granted the
ACLU fee waivers in connection with its FOTA requests.

g
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C.F.R. § 16.5(d)(4); 32 C.F.R. § 286.4(d)(3); 22 C.FR. § 171.12(b).

If the request is denied in whole or in part, we ask that you justify
all withholdings by reference to specific exemptions to the FOIA. We
also ask that you release all segregable portions of otherwise exempt
material.

We reserve the right to appeal a decision to withhold any
information or to deny a waiver of fees.

Please furnish the applicable records to:

Ashley Gorski

American Civil Liberties Union
AMERICAN CIVIL LIBERTIES 125 Broad Street
UNMON FOUNDATION 18th Floor

New York, NY 10004

Thank you for your prompt attention to this matter.

I hereby certify that the foregoing is true and cortect to the best of
my knowledge and belief. See 5 U.S.C. § 352(a)(6)(E)(vi).

"Ashley Gorski

American Civil Liberties Union
Foundation

125 Broad Street

18th Floor

New York, NY 10004

Tel: 212.284.7305

Fax: 212.549.2654

Email: agorski@aclu.org

10
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U.S. Department of Justice
Office of Information Policy
Suite 11050

1425 New York Avenue, NW
Washington, DC 20530-0001

Telephone: (202) 514-3642

May 22, 2014
Ms. Ashley Gorski
American Civil Liberties Union Foundation
18th Floor
125 Broad Street
New York, NY 10004 Re:  OLA/14-02816 (F)
agorski@aclu.org VRB:DRH:SBT

Dear Ms. Gorski:

This responds to your Freedom of Information Act request dated May 6, 2014, and
received in this Office on May 12, 2014, seeking the updated version of the Senate Select
Committee on Intelligence's report Study of the Central Intelligence Agency’s Detention and
Interrogation Program cited in an April 7, 2014 letter from Committee Chair Dianne Feinstein
to President Barack Obama. This response is made on behalf of the Office of Legislative
Affairs.

I have determined that the Central Intelligence Agency (CIA) is the agency best suited
to respond to your request. I understand that you have already submitted your request to the
CIA. That agency will respond to you directly if it has not done so already.

If you are not satisfied with my response to this request, you may administratively
appeal by writing to the Director, Office of Information Policy, United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through this Office’s eFOIA portal at http://www.justice.gov/oip/efoia-
portal.html. Your appeal must be received within sixty days from the date of this letter. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked
“Freedom of Information Act Appeal.”

Sincerely,

% "Tg 7772—#—%

Vanessa R. Brinkmann
Senior Counsel
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JASON LEOPOLD

Plaintiff Civil Action Nos.:
13-1324 and 14-048
v.

CENTRAL INTELLIGENCE AGENCY,
DEPT. OF JUSTICE, et al.,

Defendants

AMERICAN CIVIL LIBERTIES UNION, et al.,
Plaintiffs,
V. Civil Action No. 13-1870
CENTRAL INTELLIGENCE AGENCY, et al.,

Defendants

Washington, D.C.
Tuesday, October 7, 2014
9:35 A.M.

TRANSCRIPT OF STATUS CONFERENCE
BEFORE THE HONORABLE JAMES E. BOASBERG
UNITED STATES DISTRICT JUDGE

APPEARANCES:

For Plaintiff Leopold: Jeffrey Louis Light, Esqg.
LAW OFFICES OF JEFFREY LIGHT
1712 Eye Street, NW, Suite 915
Washington, DC 20006
(202) 277-6213

For Plaintiff ACLU: Hina Shamsi, Esqg.
AMERICAN CIVIL LIBERTIES UNION FOUNDATION
125 Broad Street, 18th floor
New York, NY 10004
(212) 284-7321
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APPEARANCES: (Cont'd.)

For the Defendants:

Court Reporter:

Vesper Mei, Esq.
Elizabeth J. Shapiro, Esqg.
U.S. DEPARTMENT OF JUSTICE
Federal Programs Branch, Civil Division
P.0O. Box 883
Washington, DC 20044
(202) 514-4686

Lisa Walker Griffith, RPR
U.S. District Courthouse
Room 6507

Washington, D.C. 20001
(202) 354-3247
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PROCEEDTINGS

THE DEPUTY CLERK: Your Honor, calling Civil Action
Number 13-1324, Jason Leopold versus the Department of
Justice, et al.; Case Number 13-1870, the American Civil
Liberties Union, et al., v. The Central Intelligence Agency,
et al.; Case Number 14-48, Jason Leopold versus the Central
Intelligence Agency; and 14-1056, Jason Leopold, et al. v.
the Central Intelligence Agency.

Counsel, will you please approach the podium and
identify yourselves for the record.

MR. LIGHT: Good morning, Your Honor, Jeffrey Light
on behalf of the plaintiff, Jason Leopold.

THE COURT: Good morning.

MS. SHAMSI: Good morning, Your Honor. Hina Shamsi
and Arthur Spitzer on behalf of the American Civil Liberties
Union.

THE COURT: Okay. Good morning to you folks.

MS. MEI: Good morning, Your Honor. Vesper Mei and
Elizabeth Shapiro from the Department of Justice on behalf of
all of the defendants.

THE COURT: Okay. Good morning to you ladies.

All right. So, I know there's been a motion to
extend the time. And, Ms. Mei, why don't you elaborate on
that.

MS. MEI: Your Honor, as you are aware, we
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originally requested a one month extension until September
29th, which we did move for. The committee then requested an
additional extension and didn't provide a date by which we
should move until. So, therefore, we did move until October
29th to give ourselves an extra month.

We can't predict exactly when the discussions of
declassification will be completed. Obviously, that's not
completely in our control, but we have learned, and we don't
anticipate further extensions beyond October 29th. So we are
actually at this time prepared to set a briefing schedule,
assuming that everything will be released by the 29th.

THE COURT: Okay.

Ms. Shamsi, your position on that?

MS. SHAMSI: Your Honor, we had agreed to a one week
extension, and I felt we couldn't agree to more without
additional information about the status of negotiations, when
processing would be completed, and we weren't able to get
that information.

We also have a concern, as I had expressed to you
during the last status conference, Your Honor, about whether
or not the agencies did, in fact, possess the full updated
SSCI report which is the subject of one of our FOIA requests
and the second amended complaint. And we had asked the
Department of Justice to let us know whether, in fact,

agencies did possess those reports. We asked in June of this
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summer and were told that, although it wasn't definitive, it
wasn't definitive whether, in fact, the agencies possessed
any updated version.

We asked again in July, August and then in
September. And in July, August and September, were told
that, in fact, no agencies possessed a full report and that
was based on agency's representations to the Department of
Justice. That representation was in addition, Your Honor,
made to you on September 4th.

We, as I had mentioned to you when we last met, Your
Honor, I just didn't think that that was plausible given
Senator Feinstein's letter to the executive branch in April,
intending the executive branch to -- intending for the
dissemination of the full report and for lessons to be
learned from that report.

We also didn't think it was plausible because the
full report is 6,000 pages long, and as a matter of common
sense, Your Honor, it just seems that CIA and other agencies
who are weighing in on the redaction of the summary would
want to have the full report.

And we then also came to learn through our
Washington legislative office that subsequent to the
September 4th hearing before this Court, and the
representations that were made, Senate staff directly urged

DOJ to, in fact, research two things: Whether the agencies
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did have the full updated report; and two, what remaining
time was needed to complete the negotiations and release the
executive summary.

Just this morning, Your Honor, I understand from the
Department of Justice that the Central Intelligence Agency
does have the full report. I'll obviously let them speak for
themselves, but there's no explanation about when it received
the full report and why over the course of the summer we, and
then you, were told that it didn't have it.

We think this is fairly serious, Your Honor, because
in order for FOIA to function, the litigants and the courts
have to have faith that everyone is acting in good faith.

So therefore, Your Honor, I would ask for a couple
of things. One, renew my request for a declaration from the
agencies, including the CIA, about when they received the
full updated report. And when representations were made to
the Department of Justice to us and to the Court about
agencies not having it and why those representations were
made.

We think that's important because, Your Honor,
depending on the timing, obviously there's an issue of the
representations that were made, but also we could have been
moving forward in this case. A matter that is of tremendous
public significance about a Congressional investigation of

historic importance.
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And then, Your Honor, at a minimum, we would ask you
to exercise your discretion and ensure that regardless of
when the agency received the full report, we are not required
to file an additional FOIA request, an additional amended
complaint so that we can proceed expeditiously on the actual
substantive issues that should be before the Court.

THE COURT: Okay. Thank you.

Ms. Mei, do you want to respond?

MS. MEI: Your Honor, I just want to correct one
thing, which is that none of the other defendant agencies
have yet received the full updated report. The CIA has. And
after the last status conference, we asked that CIA check for
the full report again, and they discovered that they did have
it. And there was a miscommunication apparently within the
agency as to what they were looking for. In fact, we have
learned that the report was conveyed on disk, which may
explain some of how 6,000 pages may have -- they didn't
realize that they had it.

With respect to the declaration from the agencies,
we don't think it's necessary. There was a miscommunication,
and for the merits of the case and for the agency record
issue, it doesn't matter when the report was found.

THE COURT: All right. And how about the second
issue about filing an additional amended complaint or an

additional FOIA request?
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MS. MEI: I think we're prepared to move forward on
a briefing schedule and on the agency record issue without
requiring them to file a new FOIA request.

THE COURT: Okay. All right. So, what do you --
all right. So, Mr. Light, do you want to be heard on any of
these issues?

MR. LIGHT: Yes, Your Honor. I would echo the
ACLU's request as far as asking for a status update as to
where the negotiations are. And the most recent request for
extension of time, unlike the previous one, the Government
did not attach the letter from Senator Feinstein, which may
perhaps shed a little bit more detail on where we are.

FOIA doesn't include a provision that the Court
needs to wait on Senator Feinstein in order to be ready for
us to proceed forward. So we'd ask for a briefing schedule
to be set right away. And that any further request for
extension of time be looked upon with disfavor.

THE COURT: Okay. Well, what I'm going to do, I'm
not going to require a declaration. I think that, Ms.
Shamsi, that the representations you've now heard on the
record as opposed to just in private conversations with you
are sufficient to give the Government's account. And given
that I will also hold them to their agreement that you do not
need to file an additional amended complaint or an additional

FOIA redquest.
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So let's set -- let's set briefing schedules then
based off of the October 29th date. So, Ms. Mei, do you have
a proposed schedule?

MS. MEI: We do, Your Honor. We could file a
motion -- or opening briefs on summary judgment by December
12th.

THE COURT: Okay. And -- all right. Then
Ms. Shamsi? I'm sorry, one second. So are you anticipating
filing separate ones in the three cases or one brief in the
consolidated? And again, they're different, somewhat
different requests.

MS. MEI: I think we will file separate briefs in
the three cases.

THE COURT: Okay. All right.

So, Ms. Shamsi.

MS. SHAMSI: Your Honor, if I may, just on the
question about the declaration if you -- just a couple of
points very briefly, which is that, DOJ was providing
representations from the agency. We don't know whether
those -- whether that was a miscommunication or a
misrepresentation. And, Your Honor, I don't think you have,
frankly, the record from the agency. And I'm not saying
anything with respect to DOJ. I am expressing concerns about
representations made to us and to the Court by the agencies

through the DOJ and whether there was a miscommunication or
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10

not. And that is solely the issue when we're talking about a
6,000 page report, whether on CD or not, that has gripped the
nation's newspapers and public debate. I do think it is very
serious, Your Honor, and I would very much ask you to
reconsider your decision not to require a declaration, so
that the record is clear so that we know whether it was a
miscommunication or something else so that we may respond to
that, and you may decide whether any further action needs to
be taken, Your Honor.

THE COURT: But how would that affect the merits of
the case, since -- well, we've been holding it pending
declassification. So, if they had had it or not, if they'd
seen it or not seen it, how would that affect the merits?

MS. SHAMSI: Well, it would affect the posture and
the stance of the case, Your Honor, in this way, which is
that we've been seeking these reports since last year, since
2013. We've sought to move forward and to obtain
representations about the possession of the full report since
June of this year. And there is a fundamental importance in
FOIA that the public needs to have faith in the agencies
fulfilling their statutory obligations and doing so in good
faith themselves.

It would be important for us and the Court to know
whether or not each of the representations made on a monthly

basis over the course of the summer, that the full report was
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11

not in the possession of the agencies, that meant that we did
not move forward on briefing expeditiously the matter of
whether this is an agency record or not. And, therefore, the
public release of that record, that is significant. It was
not just a day, it was multiple months over --

THE COURT: Well, but isn't that all -- and I
understand your point, but isn't it all mooted by the
declassification review?

MS. SHAMSI: No, Your Honor. Declassification
review are two separate things because under FOIA, there is
an independent obligation that this Court has to adjudicate
the merits of any basis for withholding, whether that's
agency record or exemptions themselves. The fact that we
have not been able to brief to you that you have not been
able to exercise your independent judgment, which is separate
from the declassification issue with respect to the executive
summary is, I think, significant.

THE COURT: Okay.

Ms. Mei, do you want to respond to that?

MS. MEI: Your Honor, I would just point out that
there is no pending FOIA request for the full updated SSCI
report at this time. We filed an answer saying that none of
the agencies had received the full updated version, and
there was an agreement by counsel that we would do our best

to check and see when the agencies received that full report.
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So, we were doing this not because of some legal
obligation. We were doing this because we had agreed
informally with counsel to do this. And the agreement was
that, you know, I would -- we would check with the agency
contacts and they would see what they had. And obviously
there was a miscommunication. But again, that doesn't affect
the merits of the case.

THE COURT: Okay.

Ms. Shamsi, do you want to respond?

MS. SHAMSI: One final word, Your Honor. And that's
exactly the issue here, which is that we had asked for
certainty about whether or not that report had been provided
to the executive branch. We were told on a monthly basis
that it had not been received. And again, this is a case
that should not come as any surprise to any of the agencies
that we were seeking the full report.

We've been seeking the full report since last year.
If it turned out that the CIA had that report in July or
August or September when representations were made that the
CIA didn't have the report, then we do think that that is a
significant issue because it relates to the good faith of the
agency in compliance with statutory obligations.

THE COURT: All right. Just a second.

(There was a pause in the proceedings.)

THE COURT: Okay. Your request is certainly not an
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unreasonable one, but I think it's not required in this case
given the Government's representations. And so I am going to
move forward and set a briefing schedule on the documents as
they are. So, they say they want to file December 12th. How
long do you need?

MS. SHAMSI: We think that they should file in
November, Your Honor, because this is a motion, again,
there's now been in our view, we don't know how much delay
there's been as a result of when the agency received the
record or not. This is not an issue that is new to the
agency. They've previously briefed the issue of agency
record. We don't think --

THE COURT: Well, I think that this would be more
than that. I mean, Ms. Mei, this is your summary judgment
briefing, which will relate to your search and exemptions and
everything, I trust. This isn't just a jurisdictional
question; right?

MS. MEI: Your Honor, for the full SSCI report, I
think it would be a jurisdictional question. For the other
parts of it, there would be obviously other arguments. But
yes, for the exemptions and the withholdings of the other
records.

MS. SHAMSI: So, Your Honor, we would urge a
November date. And as you've correctly pointed out, there is

a search issue here. And we might seek to renew the search
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issue with respect to the CIA as briefing goes forward.

THE COURT: All right. I'm going to say December
5th. But the problem is if I do 30 days, that's
Thanksgiving, and I think that's not terribly appropriate.

So, Ms. Shamsi, I'll give you whatever time you
want. I know you want to move things along, so if you want
your opposition to be more quickly filed, fine. I know we've
got the holidays, so whatever you want, I'll accept.

Mr. Light, while she's checking her calendar, what's
your position for a date?

MR. LIGHT: First, Your Honor, you said December 5th
for the Government; correct?

THE COURT: Right, yes, uh-huh.

MR. LIGHT: We would actually ask that they have
until December 8. December 5th is a Friday. And our concern
is that if their due date is on a Friday, they're going to
release it in the evening when the public is not going to be
paying attention to it. Let's give them until the 8th. I
think they'll be happy to take until that date.

THE COURT: For their brief?

MR. LIGHT: For their summary judgment brief, I'll
give them an extra three days.

THE COURT: Okay. The 5th is fine. So what would
you like for yours?

MR. LIGHT: From the 5th, we could have our
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15
opposition ready December 18th.
THE COURT: Ms. Shamsi, what -- again, I'll give you
what you want, depending on -- meaning your schedule and the

holidays, I'm happy to work with.

MS. SHAMSI: Yes, Your Honor, and thank you.
Because it's not just the holidays, we actually have two
other major briefs due during that time. I think we would
appreciate getting until January 9th, if the Government files
on the 5th, or January 12th, if the Government files on the
8th.

THE COURT: Okay. January 9th is fine.

And, Mr. Light, you can file early if you want, but
I'll give you until the same date.

And then are you expecting to file an opposition and
a cross-motion or just an opposition, Ms. Shamsi, if you
know?

MS. SHAMSI: Your Honor, I expect to file an
opposition and a cross-motion.

THE COURT: Okay. All right. So the Government's
reply and opposition, so then how is January 30th for your
reply and opposition?

MS. MEI: That will work.

THE COURT: All right. Then is February 14th good
for the plaintiffs for their rely, Mr. Light?

MR. LIGHT: I think February 14th is a Saturday.
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THE COURT: I'm sorry, you're right. The 13th is
what I meant.

MR. LIGHT: That's fine.

THE COURT: Is that okay?

MR. LIGHT: Yes.

THE COURT: Great.

Ms. Shamsi, does that work for you?

MS. SHAMSI: It does, Your Honor.

THE COURT: Okay, good. So I'll memorialize these.
And I'll also memorialize the order that the ACLU is not
required to file an additional amended complaint or the usual
FOIA request.

All right. Any other issues then on these three
cases, Ms. Shamsi?

MS. SHAMST

No, Your Honor.

THE COURT: Mr. Light?

MR. LIGHT: I wasn't clear. The dates that we were
just talking about, were those for all three cases or just
the SSCI report and the Panetta report?

THE COURT: I have expected they were for all three
cases, is what I understood.

MR. LIGHT: Okay.

THE COURT: Do you agree with that, Ms. Mei?

MS. MEI: Yes, Your Honor.

MR. LIGHT: Okay. The third case that relates to
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the alleged CIA spying on the Senate computers doesn't
involve the same kind of factual interconnection --

THE COURT: Are you talking about the 1056 case?

MR. LIGHT: Right.

THE COURT: We will do that afterwards.

MR. LIGHT: Oh, okay.

THE COURT: Yeah, I'm sorry. The ones I was talking
about today, this hearing is just your two 13-24, 1870 and
48.

MR. LIGHT: Oh, those three. I thought you meant my
three.

THE COURT: No.

MR. LIGHT: All right. I understand that.

THE COURT: Okay. Thank you.

Ms. Mei, anything else?

MS. MEI: No, Your Honor.

THE COURT: All right. Thank you, folks. I
appreciate your patience and your diligence on this. We'll
look for the briefing.

Okay. Now let's call the 14-1056 case. So ACLU
counsel are excused, thank you.

MS. SHAMSI: Thank you.

THE COURT: TI'll issue an order today memorializing
the schedule.

MS. SHAMSI: Thank you.
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(Court adjourned in the above-entitled matter

at 10:00 a.m.)

CERTIFICATE OF REPORTER
I, Lisa Walker Griffith, certify that the foregoing
is a correct transcript from the record of proceedings in the

above-entitled matter.

Lisa Walker Griffith, RPR Date
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April 7,2014

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

I am pleased to inform you that the Senate Select Committee on Intelligence
has voted to send for declassification the Findings and Conclusions and Executive
Summary of an updated version of the Committee’s Study of the CIA’s Detention
and Interrogation Program. Both are enclosed. 1request that you declassify these
documents, and that you do so quickly and with minimal redactions. If Committee
members write additional or minority views that they wish to have declassified and
released as well, [ will transmit those separately.

As this report covers a covert action program under the authority of the
President and National Security Council, I respectfully request that the White
House take the lead in the declassification process. 1 very much appreciate your
past statements — and those of your Administration — in support of declassification
of the Executive Summary and Findings and Conclusions with only redactions as
necessary for remaining national security concerns. I also strongly share your
Administration’s goal to “ensure that such a program will not be contemplated by a
future administration,” as your White House Counsel wrote in a February 10, 2014,
letter.

In addition to the Findings and Conclusions and Executive Summary, I will
transmit separately copies of the full, updated classified report to you and to
appropriate Executive Branch agencies. This report is divided into three volumes,
exceeds 6,600 pages, and includes over 37,000 footnotes, and updates the version
of the report I provided in December 2012. This full report should be considered
as the final and official report from the Committee. I encourage and approve the
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dissemination of the updated report to all relevant Executive Branch agencies,
especially those who were provided with access to the previous version. This is
the most comprehensive accounting of the CIA's Detention and Interrogation
Program, and I believe it should be viewed within the U.S. Government as the
authoritative report on the CIA’s actions.

As I stated in my letter to you on December 14, 2012, the Committee’s
report contradicts information previously disclosed about the CIA Detention and
Interrogation Program, and it raises a number of issues relating to how the CIA
interacts with the White House, other parts of the Executive Branch, and Congress.
I ask that your Administration declassify the Findings and Conclusions and
Executive Summary of this updated report as soon as possible. [ also look forward
to working with you and your Administration in discussing recommendations that
should be drawn from this report.

Thank you very much for your continued attention to this issue.

Sincerely yours,

Dianne Feinstein
Chairman

Enclosures: as stated

cc:  The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
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December 10, 2014

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

Yesterday the Senate Select Committee on Intelligence formally filed the
full version of its Study of the Central Intelligence Agency’s Detention and
Interrogation Program with the Senate and publicly released the declassified
Executive Summary and Findings and Conclusions, as well as the declassified
additional and minority views.

The full and final report is enclosed with this letter. It is divided into three
volumes, exceeds 6,700 pages, and includes over 37,700 footnotes.

As you said publicly on August 1, 2014, the CIA’s coercive interrogation
techniques were techniques that “any fair-minded person would believe were
torture,” and “we have to, as a country, take responsibility for that so that,
hopefully, we don’t do it again in the future.”

[ strongly share your goal to ensure that such a program will not be
contemplated by the United States ever again and look forward to working with
you to strengthen our resolve against torture. Therefore, the full report should be
made available within the CIA and other components of the Executive Branch for
use as broadly as appropriate to help make sure that this experience is never
repeated. To help achieve that result, I hope you will encourage use of the full
report in the future development of CIA training programs, as well as future
guidelines and procedures for all Executive Branch employees, as you see fit.
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Thank you very much for your continued attention to this issue.

Sincerely yours,

1anne Feinstein
hairman

The Honorable James Clapper, Director of National Intelligence

The Honorable John Brennan, Director, Central Intelligence Agency

The Honorable Eric Holder, Attorney General

The Honorable Chuck Hagel, Secretary of Defense

The Honorable John F. Kerry, Secretary of State

The Honorable james B. Comey, Director, Federal Bureau of Investigation
The Honorable David Buckley, CIA Inspector General
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Anited States Denate

SELECT COMMITTEE ON INTELLIGENCE
WASHINGTON, DC 20510-6475

January 14, 2015

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President:

It has recently come to my attention that on December 10, 2014, Senator Feinstein, in her
capacity as the Chairman of the U.S. Senate Select Committee on Intelligence, provided a digital
copy of the full and final report of the Committee’s Study of the Central Intelligence Agency’s
Detention and Interrogation program (divided into three volumes and exceeding 6,700 pages) to
you, the Director of National Intelligence, the Director of the Central Intelligence Agency (CIA),
the Attorney General, the Secretary of Defense, the Secretary of State, the Director of the Federal
Bureau of Investigation, and the CIA Inspector General. You may recall that Senator Chambliss,
the Vice Chairman of the Committee at that time, was not copied on that letter. As the Chairman
of the Committee, I consider that report to be a highly classified and committee sensitive
document. It should not be entered into any Executive Branch system of records. For that
reason, I request that all copies of the full and final report in the possession of the Executive
Branch be returned immediately to the Committee. If an Executive Branch agency would like to
review the full and final report, please have them contact the Committee and we will attempt to
arrive at a satisfactory accommodation for such a request.

Thank you for your continued attention to this issue.

Sincerely,

Richard Burr
Chairman
Senate Select Committee on Intelligence

Cc:  The Honorable Dianne Feinstein, Vice Chairman, Senate Select Committee on
Intelligence
The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
The Honorable James B. Comey, Director, Federal Bureau of Investigation
The Honorable David Buckley, CIA Inspector General
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DIANNE FEINSTEIN SELECT COMMITTEE ON
CALIFORNIA INTELLIGENCE —VICE CHAIRMAN
COMMITTEE ON APPROPRIATIONS
COMMITTEE ON THE JUDICIARY

Wnited States Denate g iy

http://feinstein.senate.gov

January 16, 2015

SSeCI+ 2015-0374

The President

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

[ write in response to Chairman Richard Burr’s letter to you dated January 14,
2015, in which he requested that the Executive Branch return all copies of the
Committee’s Study of the Central Intelligence Agency’s Detention and Interrogation
Program. 1 do not support this request and believe it is important for appropriately
cleared individuals in the Executive Branch to have access to the Committee’s full,
classified report.

The full, 6,963-page classified report transmitted on December 10, 2014, is an
official Senate report (S. Rep. 113-288). The report has the same legal status of any other
official Senate report from this Committee or any other Senate committee. At the
December 2012 vote to approve the report and the April 2014 vote to send parts of the
report for declassification, among other times, it was clear that the final, updated
classified version of the report was the official version of the Study and that it would be
transmitted to appropriate Executive Branch agencies. There was never any objection to
providing the full, official report to the Executive Branch, consistent with appropriate
limitations due to classification. I therefore disagree with Chairman Burr’s analysis that
the report should be considered “Committee Sensitive” as that term is defined in the
SSCI’s Rules of Procedure.'

As you and I have discussed and strongly agree, the purpose of the Committee’s
report is to ensure that nothing like the CIA's detention and interrogation program from
2002 to 2008 can ever happen again. The realization of that goal depends in part on
future Executive Branch decisionmakers having and utilizing a comprehensive record of
this program, in far more detail than what we were able to provide in the now declassified
and released Executive Summary. In this regard, I appreciate the CIA's proposed

! See Rule 9.3, Rules of Procedure, available at http://www.intelligence.senate.gov/pdfs/11214.pdf.
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reforms, first described in the CIA's response to the Committee's report in June 2013 and
recently repeated by Director John Brennan in his post-release press conference.

Finally, I do want to respond to the inference in Senator Burr's letter that I
somehow did not inform former Vice Chairman Saxby Chambliss or other Members of
my December 10, 2014, letter. In fact, all Members of the Senate Intelligence Committee
— including Senators Chambliss and Burr — received access to my December 10, 2014,
transmittal letter (along with access to the full report) on the day it was sent. It is
standard Committee practice to make such correspondence available to all Members and
appropriately cleared staff through the Committee's internal document system. Any
implication that Senator Chambliss or any other Committee Member did not have access
to the December 10, 2014, letter is simply false.

Therefore, [ reiterate the request from my December 10, 2014, letter and ask that
you retain the full 6,963-page classified report within appropriate Executive branch
systems of record, with access to appropriately cleared individuals with a need to know.
so as to ensure the history of the CIA Detention and Interrogation Program is available
and appropriate lessons can be learned from it.

Thank you very much for your continued attention to this issue.

Sincerely yours,

Dianne Feinstein
Vice Chairman

cc:  Members, Senate Select Committee on Intelligence
The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
The Honorable James B. Comey, Director, Federal Bureau of Investigation
The Honorable David Buckley, CIA Inspector General



